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<j\^^  IN  THE 

2^  APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT, FIRST  DIVISION 
OCTOBER  TERM  1962. 

ERVIN  MOHR,  Administrator  of  the 

Estate  of  FRED  GROSS,  deceased. 
Plaintiff-  Appellant 

vs.  ) 

ARTHUR  R.  PARLEE,  d/b/a/  Licondo  ) 
Hotel 

Defendant-  Appellee    ) 


Smith,  J.: 

An  octogenarian  filed  his  suit  against  the  defendant 
to  recover  damages  sustained  when  he  slipped  or  fell  on  a  stair- 
wiy  in  the  hotel  operated  by  the  defendant  under  lease.  Plaintiff 
had  been  a  resident  of  the  hotel  for  several  months  and  it  was 
his  practice  to  use  the  elevator  to  reach  the  third  floor  and 
his  room  but  he  generally  used  the  stairway  to  descend.  He  was 
quite  active  for  his  age,  worked  and  had  been  ailing  somewhat 
for  about  a  month  before  his  fall.  He  died  from  natural  causes 
a  few  months  after  the  institution  of  the  suit  and  his  administ- 
rator was  substituted  as  party  plaintiff.  A  jury  trial  resulted 
in  a  not  guilty  verdict,  judgiaent  was  entered  on  the  verdict 
and  post'trial  motion  was  denied.  This  appeal  followed. 

In  seeking  a  new  trial  in  this  Court  the  plaintiff 
first  complains  of  the  refusal  of  the  trial  Court  to  admit 
Into  evidence  proof  of  statements  made  by  the  defendant  after 
the  accident  that  he  had  re-tacked  the  carpeting  on  the  stair- 
way and  iaereased  the  lighting  by  the  use  of  25  watt  bulbs 
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instead  of  15  w«tt  bulbs.  Loose  and  defective  carpeting, 
Inadequate  lighting  and  want  of  a  hand-rail  on  one  side  of 
the  stairway  were  among  the  acts  of  negligence  charged  in  the 
complaint.  The  statements  were  made  to  plaintiff's  attorney 
in  an  interview  after  the  accident.  The  second  point  relied  on 
by  the  plaintiff  is  the  refusal  of  the  trial  Court  to  permit 
•  interrogation  of  the  Jurors  on  voir  doir  examination  as  to 
their  relationship  to  certain  insurance  companies.  These  are 
the  only  two  points  briefed  or  argued  in  this  Court. 

Plaintiff  contends  that  these  adaissions  of  repair 
after  the  event  are  admissible  to  show  ownership  or  control  of 
the  instrumentality  causing  the  damage.  That  such  evidence   is 
not  admissible  for  the  purpose  of  establishing  fault  or  neg- 
ligence and  the  reasons  for  the  rule  are  cogently  stated  in 
deary's  Handbook  of  Illinois  Evidence,  page  59,  Par. 4. 23  as 

follows: 

"  Evidence  of  precautions  taken  after  an  accident 
are  inadmissible  as  admissions  of  negligence  or 
fault  in  causing  the  accident  for  reasons  similar 
to  those  excluding  offers  of  compromise.  First,  the 
taking  of  the  precaution  may  be  motivated  by  a 
desire  to  prevent  a  repetition  of  the  accident  and 
thus  in  fact  not  be  an  admission  of  negligence  in 
not  taking  the  precaution  earlier,  and,  second, 
people  should  not  be  discouraged  from  taking  such 
corrective  steps  by  admitting  evidence  thsreof  as 
an  admission.  Hodges  v.  Percival,  132  111.53,  23 
N.E.423". 

The  ownership  and  control  of  the  premises  was  not  an  issue  in 
the  case.  The  complaint  charged  the  defendant  with  operating 
the  hotel  and  this  was  admitted  in  the  answer.  When  testify- 
ing under  Sec  60  C.P.A.  as  an  adverse  witness  the  defendant 
said:  ''  I  am  the  sole  proprietor  and  manager  of  the  hotel  which 
I  operate  on  a  lease.'  The  Court  instructed  the  Jury  than  "an 
innkeeper  or  hotel  proprietor  has  a  duty  to  his  patrons  to 
provide  reasonably  safe  and  reasonably  suitable  hallways  and 

stairways  in  the  hotel  which  he  operates. "In  addition,  through 
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on«  o£  thos«  quirks  iaharent  la  th«  trial  of  «  ease  the 

plaintiff  had  tha  benefit  of  a  portion  of  the  very  evidence 

vhieh  he  now  says  was  excluded.  Defendant  was  asked  this  question 

by  plaintiff's  counsel  concerning  statements  saade  to  the  Counsel 

after  the  accident: 

"'  Did  you  also  state  in  words  or  substance  at  that 
Cine  and  place  before  I  tacked  down  the  carpet  at 
that  point  the  carpet  was  somewhat  loose?' 

Answer:  I  did'' 

was  made  In  chambers 
Motion  to  strike  this  question  and  answer/ and  the  Court  in- 
dicated that  the  csotion  would  be  allowed  and  the  question  and 
answer  stricken.  The  record  fails  to  show  that  this  wss  ever 
done  in  the  presence  of  the  jury  or  that  the  Court  was  ever 
requested  to  advise  the  Jury  to  disregard  the  question  and 
answer.  In  this  state  of  the  record  the  plaintiff's  suggestion 
that  the  Jury  might  have  thought  it  was  the  duty  of  the  owner 
of  the  building  to  stake  repairs  and  that  the  evidence  was  ad- 
Kissible  to  remove  such  a  thought  from  the  Jury's  mind  Is 
patently  vacuous.  The  issue  of  ofmership  and  control  was 
never  an  issue  la  the  ease.  It  was  admitted. 

Prior  to  the  trial  the  plaintiff  filed  his  motion 

for  leave  to  inquire  of  the  Jurors  on  their  voir  doir  axara- 

laation  of  their  relationahlp,  and  that  of  their  relatives  and 

friends, to  insurance  companies.  The  ssotion  was  denied  and  the 

leave  refused.  It  was  stipulated  for  the  record  that  Bituminous  : 

Casualty  Company  of  Roek  Island  was  the  insurance  carrier  of  the 

defendant  and  was  providing  the  defense.  The  motion  set  forth 

automobile 
that  there  were  fouip/ insurance  carriers  in  Preeport  and  in 

Stephenson  County  with  a  large  nuaber  of  etnployees,  stock- 
holders, agents  and  a;dJustors  in  that  City  and  County.  The 
supporting  affidavit  of  plaintiff's  counsel  states: 

'that  deponent  has  talked  to  many  residents  of  the 
County  eof^eerning  their  attitude  toward  persons 
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who  file  Imrsuits  as  a  result  of  duraages  susealned 
And  believes  chat  there  are  numerous  Individuals 
in  Stephenson  County,  IlllRois,  who  by  reason  of 
soae  connection  or  association,  either  directly  or 
ladireetly,  throusH  a  friend  or  relative  of  Ind- 
ividually, vlth  autoaoblle  liability  insurance 
eomp»ni&fi   are  defense  nlnded  and  have  a  prejudice 
Against  persons  vho  file  lawsuits  for  daiaages 
alleged  to  have  been  sustained  as  a  result  of  an 
autotu>blle  accident. 

We  are  of  the  opinion  that  the  trial  eoturt  properly  denied 
the  laotion  and  refused  the  request  on  the  record  before  us. 

It  Bsay  be  here  observed  that  the  Insurance  carrier 
la  the  case  at  bar  was  not  one  of  the  Stephenson  County  gO» 
Bap&nles.  The  affidavit  and  motion  are  silent  &b   to  the  ex- 
istence of  any  employee,  agent,  stockholder  or  adjuster  of 
BltUBilQOtts  in  Stephenson  County.  The  affidavit  by  Its  own 
language  limits  the  charge  of  prejudice  to  suits  arising  out 
of  autOBK>bile  accidents.  The  reeord  is  silent  as  to  whether 
any  of  the  twelve  jurors  or  raerabers  of  their  families  were 
la  fact  eaployed  by  any  Insuranee  cootpanies.  In  discussing 
the  ease  of  Mlthen  v.  Jeffrey,  259  111.  372,   iq2  H.E.  778 
our  Supreme  Court  said.  In  Smlthers  v.  Henrique, 36&  111.  58E  . 
at  paga  596-7,  is    !I.S.2d   499   at  page  <^nL     J 

noticed 
It  is  to  be  i9f%i|l  that  the  question  did  not  in- 
dieate  an  atteiapt  to  ascertain  whether  the  juror 
was  Interested,  financially  or  otherwise,  in  the 
COMPANY  KEMTIONED. (capitalisation  ours).  There  was 
nothing  before  the  Court  to  indicate  that  the 
coiapany  was  the  Insurer  of  the  defendant  or  was  de- 
fending the  suit,  ^e  absence  of  any  such  showing 
of  good  faith  brought  forth  our  pronouncement  that 
the  jiitrpoBe   was  to  inforsi  the  jury  the  defendant  vf&B 
insured  and  that  It  was  improper.  We  held  that  an 
examination  to  ascertain  whether  a  juror  is  int- 
erested can  be  conducted  in  such  a  manner  as  will  not 
li^d  him  to  understand  the  defendant  is  Insured  and 
without  substantial  Interest  in  the  case.  ' 

We  think  the  foregoing  coauMnt  Is  apropos  and  decisive  of  the 

case  at  bar.  None  of  the  cases  eleed  have  gone  beyond  an 

exanlaatlon  of  the  juror  as  to  his  interest  in  the  eompany 

Insuring  the  defendant  and  defending  the  suit. In  those  eases 
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where  che  Inquiry  h«s  been  approved--  end  we  do  not  repudiate 
thea~-the  requlr event  that  the  inquiry  wes  In  good  faith  was 
aet.  The  circuBEtataaces  shown  by  this  record  fall  far  beyond 
the  perimeter  of  those  holdings.  We,  therefore,  conclude  that 
the  action  of  the  trial  court  wee  correct. 

Ve  should  say  in  passing  that  the  facts  shown  by 
this  record  on  the  questions  of  due  eare  of  the  plaintiff 
end  the  negligence  of  the  defendant  were  properly  left  to 
the  jury  and  their  determination  should  not  be  disturbed* 
The  Judgment  of  the  trial  court  should  be  and  it  is  hereby 
Affirmed. 
^Affirmed. 

MeNeal,  P.J.  and  Dove,  J.  concTirtrT 
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MINNIE  JAMISON, 

Plaintiff -Appellant, 

vs. 

COLUMBUS  &  CHICAGO  MOTOR 
FREIGHT,  INC.,  a  Corporation, 
and  ERNEST  DAVIS, 


"h-ZlP)- 


APPEAL  FROM  THE 

MUNICIPAL  COURT  OF 
CHICAGO. 


Defendants -Appellees . 

MR.  JUSTICE  ENGLISH  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  a  jury  verdict  and  judgment  in 
favor  of  defendants.   A  new  trial  is  sought  on  the  sole  ground 
that  the  verdict  was  contrary  to  the  manifest  weight  of  the 
evidence. 

It  is  recognized  that  while  this  court  should  approach 
with  caution  the  reversal  of  a  judgment  based  upon  a  jury 
verdict,  nevertheless  it  is  the  duty  of  this  court  to  do  so 
when  it  is  clearly  apparent  that  the  verdict  was  contrary  to 
the  manifest  weight  of  the  evidence.   (Eilers  v.  Chicago  Transit 
Authority .  2  111.  App.  2d  233,  236;  Carter  v.  Geeseman.  303 
111.  App.  280,  284. ) 

The  vehicles  of  the  parties  came  into  collision  at  the 
southwest  corner  of  Lake  and  Halsted  Streets  in  Chicago  at 
3  P.M.  on  a  misty,  rainy  day  in  March.   Plaintiff  was  driving 
a  passenger  car  and  defendant  Davis  was  driving  a  45-foot 
trailer  truck  belonging  to  his  employer,  the  corporate  defendant. 
Both  were  travelling  east  on  Lake  Street  and  both  attempted  to 
txirn  south  on  Halsted  Street.   In  the  process  plaintiff's  car 
was  squeezed  between  the  rear  part  of  the  truck  trailer  and 
a  post  of  the  elevated  structure  located  at  the  southwest  curb 
corner  of  the  intersection.   Plaintiff  was  injured. 


-2- 

As  to  the  foregoing  recital  of  facts,  the  witnesses  were 
in  agreement.   As  to  how  the  vehicles  reached  the  position 
described,  there  is  a  wide  variance  in  the  testimony. 

Plaintiff  testified  that  she  was  driving  in  the  right-hand 
traffic  lane  and  had  stopped  at  the  intersection  for  a  traffic 
signal;  that  when  the  light  changed  to  green  she  started  to 
tvirn  the  corner  to  the  right  when  the  truck  also  turned  in  that 
direction  from  the  traffic  lane  on  her  left,  and  her  car  was 
squeezed  against  the  post. 

A  pedestrian  witness  for  plaintiff  testified  that  plaintiff 
was  travelling  east  in  the  curb  lane  and  turned  right  without 
stopping  at  the  intersection;  that  defendants'  truck  "came 
alongside  and  went  in  front  of  the  car  faster  than  the  car  was 
going  and  *  *  *  caught  the  front  end  of  the  car  and  pulled  it 
into  the  pillar  that  holds  up  the  Lake  Street  'L.«";  that  both 
vehicles  were  attempting  to  turn  right  onto  Halsted  Street, 
with  the  truck  on  the  left  of  the  automobile. 

Defendant  Davis  testified  that  he  drove  in  the  curb  lane 
as  he  approached  the  intersection;  that  the  truck's  turn  signals 
were  indicating  a  turn  to  the  right;  that  he  had  completed  his 
turn  onto  Halsted  Street  with  all  but  about  five  feet  of  the 
trailer  when  plaintiff,  coming  from  the  rear,  attempted  to  turn 
between  the  truck  and  the  post  and  there  was  not  enough  room; 
that  he  felt  the  impact  and  stopped  the  truck;  that  at  the  time 
of  the  impact  he  was  going  3  or  4  miles  per  hour. 

Plaintiff  also  testified  that  she  was  employed  as  a 
packer  at  Benson  Fish  Company,  and  as  a  result  of  the  accident 
had  missed  four  weeks'  work.   Her  employer's  superintendent  of 
production  testified  that  during  that  four=week  period  plaintiff 
had  missed  work  only  on  the  day  after  the  accident. 


-3- 

From  this  record  it  appears  that  the  conflict  among  the 
witnesses  on  critical  questions  of  fact  was  determined  by  the 
jury  through  exercise  of  its  proper  function  of  assessing 
credibility.   We  cannot  say  that  a  contrary  result  is  required 
by  the  evidence  or  that  the  jury's  verdict  is  "palpably  erron- 
eous and  wholly  unwarranted."   (Vasic  v.  Chicago  Transit  Authority. 
33  111.  App.  2d  11,  lie.)  We  must,  therefore,  affirm  the  judgment 
of  the  trial  court.   (Jackson  v.  Gordon.  37  111.  App.  2d  41,  44; 
Chicago  v.  Atkins,  19  111.  App.  2d  177,  182;  Romines  v.  Illinois 
Motor  Freight.  Inc. .  21  111.  App.  2d  380,  385;  Ne^.  v.  Yellow  Cab 
Co..  2  111.  2d  74,  84;  Paul  Harris  Furniture  Co.  v.  Morse,  10  111. 
2d  28,  42.) 

AFFIRMED. 

BURMAN,  P.J.,  and  MURPHY,  J.,  concur. 
Publish  abstract  only. 
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LILLIAN  V.  MOORE, 

Plaintiff "Appellee, 

vs. 
J.  EDWARD  JONES, 

Def endant=Appellant , 


^^  L  K^G 


APPEAL  FROM  THE 
COUNTY  COURT  OF 
COOK  COUNTY. 


MR.  JUSTICE  ENGLISH  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  December  27,  1956  this  court  reversed  an  order  of  the 
County  Court  denying  defendant's  motion  to  vacate  a  default 
judgment  against  him  for  $1,000.   The  cause  was  remanded  with 
directions  to  open  the  judgment,  and  to  give  defendant  leave 
to  defend,  with  the  judgment  to  stand  as  security,  and  with 
the  execution  thereunder  stayed  until  further  order  of  court. 
The  trial  covirt  was  also  directed  to  assess  against  defendant 
a  reasonable  attorney's  fee  to  be  paid  to  plaintiff  as  a  condi- 
tion for  the  entry  of  such  order,   (Moore  v.  Jones .  12  111.  App. 
2d  488,  496.)  The  decision  of  this  court  became  final  when 
neither  party  petitioned  for  rehearing. 

The  mandate  of  this  court  was  never  filed  in  the  County 
Court . 

On  May  7,  1958  plaintiff  filed  a  petition  in  the  County 
Covirt  on  the  basis  of  which  a  judgment  of  $300  was  entered 
against  defendant  for  attorney's  fee;  stay  of  execution  on  the 
original  judgment  for  $1,000  was  terminated;  and  execution  was 
ordered  to  issue  on  both  judgments.   Defendant  appeared  specially 
for  the  limited  purpose  of  contesting  the  court's  jurisdiction, 
and  asked  that  the  order  of  May  7,  1958  be  vacated.   This  petition 
was  denied  on  February  9,  1962  and  defendant  has  appealed. 
Plaintiff  has  not  appeared  on  this  appeal. 
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Defendant  advances  the  sole  contention  that,  since  neither 
party  filed  this  court's  mandate,  the  County  Court  was  never 
reinvested  with  jurisdiction  over  the  cause,  and  was,  therefore, 
without  authority  to  enter  the  order  from  which  this  appeal  has 
been  taken.   We  agree. 

Section  88  of  the  Civil  Practice  Act  is  controlling. 
(111.  Rev.  Stat.,  Ch.  110,  §  88.)   It  provides  in  pertinent  part: 

(2)  If  any  cause  is  remanded  for  a  new  trial 
or  hearing,  the  reviewing  court  shall  issue  its 
mandate  reversing  and  remanding  the  cause  directly 
to  the  trial  court.   Upon  the  filing  of  the  mandate 
in  the  trial  court  the  cause  or  proceeding  shall  be 
reinstated  therein,  upon  10  days"  notice  being  given 
to  the  adverse  party  or  his  attorney.  *  *  * 

(3)  No  new  trial  or  hearing  shall  be  had  by 
reason  of  the  reversal  of  any  judgment,  order  or 
decree,  unless  the  mandate  is  filed  in  the  trial 
coxirt  within  1  year  after  the  judgment,  order  or 
decree  of  the  reviewing  court  has  become  final  either 
through  the  denial  of  a  petition  for  rehearing  or 
the  expiration  of  the  time  within  which  a  petition 
for  rehearing  might  have  been  filed. 

When  a  year  elapsed  after  this  court's  decision  became 

final,  and  the  mandate  had  not  been  filed  in  the  County  Court, 

that  court  was  wholly  lacking  in  authority  to  enter  the  order 

of  May  7,  1958.   (Continental  Paper  Grading  Co.  v.  Howard  T. 

Fisher  &  Associates.  Inc.,  13  111.  App.  2d  1;  Busser  v.  Noble. 

32  111.  App.  2d  181.)  The  order  of  February  9,  1962  denying 

defendant's  petition  to  vacate  was,  therefore,  in  error,  and 

is  reversed.   The  cause  is  remanded  to  the  County  Court  with 

directions  to  vacate  the  order  of  May  7,  1958. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 
BURMAN,  P.J.,  and  MURPHY,  J.,  concur. 

Publish  abstract  only. 
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APPEAL  FROM  THE 
MUNICIPAL  COURT 
OF  CHICAGO. 


MR.  JUSTICE   SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT; 


Plaintiff  in  this  case  obtained  a  judgment  by  de- 
fault against  defendant  for  the  sum  of  $1500  on  December  22, 
1959  in  a  personal  injury  suit  involving  a  collision  between 
two  automobiles.   In  1960  defendant  filed  a  petition  in 
bankruptcy,  listing  the  judgment  as  a  liability,  and  re- 
ceived an  order  of  discharge  thereon  from  the  United  States 
District  Court  in  Chicago.   In  1962  plaintiff  commenced 
garnishment  proceedings  against  defendant  to  enforce 
collection  of  the  judgment.   Defendant  thereupon  filed  a 
motion,  setting  forth  his  petition  in  bankruptcy  and  that 
an  order  discharging  him  from  said  judgment  had  been  en- 
tered by  the  United  States  District  Court  in  Chicago  in 
cause  No.  60  B  6002,  and  petitioned  the  Municipal  court 
for  an  order  prohibiting  plaintiff  from  pursuing  any 
further  legal  action  to  enforce  the  judgment.   The  court 
denied  the  motion,  and  an  appeal  was  taken  by  defendant 
to  this  court. 

No  brief  was  filed  by  plaintiff.   It  is  in- 
dicated by  defendant  that  the  reason  for  the  trial  court's 
decision  was  that  the  complaint  in  the  personal  injury 
suit  included  a  wilful  and  wanton  charge.   The  complaint 


contained  seven  charges  of  ordinary  negligence  and  then, 
as  the  last  charge  in  a  group  of  eight,  averred  that  de- 
fendant negligently  operated  his  aforesaid  motor  vehicle 
in  a  "malicious,  wilful  and  wanton  manner,  and  with  a 
conscious  and  reckless  indifference  to  the  rights  of 
others  then  and  there  present."   No  facts  were  stated  in 
the  complaint  to  support  the  charge.   The  charge  of  malice, 
stated  in  these  general  terms  and  included  with  charges  of 
simple  negligence,  is  not  sufficient  to  sustain  a  judgment 
as  one  based  on  "malicious,  wilful  and  wanton"  conduct. 

The  judgment  is  reversed  and  the  cause  is  remanded, 
with  directions  to  allow  defendant's  motion  for  a  permanent 
stay  of  execution. 


JUDGMENT  REVERSED  AND  CAUSE 

REMANDED,  WITH  DIRECTIONS. 


Dempsey,  P,J.,  and  McCormick,  J.  concur. 

Abstract  only. 


4^ih 


48714 

MELVIN  CLINE, 

Appellant  and  Cross  Appellee, 

V. 

KIRCHWEHM  BROS.  CARTAGE  CO.,  INC., 
a  Corporation, 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


Appellee  and  Cross  Appellee, 
and 
M.  A.  SOPER  CO.,  a  Corporation, 

Appellee  and  Cross  Appellant, 

MR.  JUSTICE  Mccormick  delivered  the  opinion  of  the  court. 

Melvin  Cline  brought  a  suit  in  the  Superior  Court  of 
Cook  County  against  Kirchwehm  Bros.  Cartage  Co.,  Inc.  and 
Robert  H.  Rohdenburg,  who  was  subsequently  dismissed  out  of 
the  suit.   Plaintiff  was  granted  leave  to  amend  his  complaint, 
making  M.  A.  Soper  Co.,  a  corporation,  an  additional  party 
defendant.   The  suit  sought  damages  based  upon  personal 
injuries  suffered  by  the  plaintiff,  who  was  struck  by  a 
Kirchwehm  truck  while  he  was  crossing  a  street  from  behind 
Soper' s  truck,  which  was  parked  on  the  wrong  side  of  the 
street.  An  interrogatory  was  submitted  to  the  jury  as  to 
whether  the  occurrence  in  question  was  proximately  caused  by 
contributory  negligence  of  the  plaintiff,  and  the  jury 
answered  in  the  negative.   The  jury  returned  a  verdict 
against  both  Kirchwehm  and  Soper  in  the  sum  of  $30,000, 
and  judgment  was  entered  on  the  verdict. 

The  plaintiff  filed  a  post-trial  motion  complaining 
that  the  verdict  was  inadequate  and  seeking  a  new  trial  on  the 
issue  of  damages.   Kirchwehm  filed  no  post- trial  motion,   Soper 
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filed  a  post-trial  motion  asking  the  court  to  set  aside  the 
special  finding  of  the  jury  and  the  verdict,  and  to  grant 
judgment  in  its  favor  notwithstanding  the  verdict,  or  in  the 
alternative,  to  order  a  new  trial.   The  court  overruled  all 
the  post- trial  motions.   The  plaintiff  filed  an  appeal.   Soper 
filed  a  cross-appeal. 

The  plaintiff's  theory  here  is  that  the  damages 
awarded  him  were  so  grossly  inadequate  as  to  entitle  him  to 
a  new  trial  on  the  issue  of  damages  alone,  and  that  the  verdict 
on  damages  resulted  from  the  jury's  failure  to  take  into  con- 
sideration the  proper  elements  of  damage,  and  from  the  highly 
prejudicial  conduct  of  the  attorneys  for  the  defendants  during 
the  trial.   Sooer  in  its  notice  of  cross-appeal  aopeals  from 
the  judgment  and  the  denial  of  its  motion  for  judgment  not- 
withstanding the  verdict,  or,  in  the  alternative,  for  a  new 
trial.   It  is  not  appealing  from  the  denial  of  its  motion  to 
set  aside  the  jury's  answer  to  the  submitted  interrogatory. 
The  brief  of  Soper  filed  in  this  court  in  support  of  its  cross - 
appeal  concludes:   "There  is  no  evidence  that  M.  A.  Soper  Co. 
was  guilty  of  any  negligence.   There  is  no  evidence  that  the 
stopping  of  M.  A.  Soper  Go's  truck  was  a  nroximate  cause  of 
the  injury.   Plaintiff  utterly  failed  to  prove  his  own  due 
care.  We  respectfully  submit  that  the  judgment  against  M.  A. 
Soper  Co.  should  be  reversed."   The  only  question  urged  by 
Soper  before  this  court  was  whether  the  trial  court  erred  in 
failing  to  enter  a  judgment  notwithstanding  the  verdict. 

From  the  record  it  appears  that  Cline  was  56  years 
old  on  December  11,  1953  and  was  then  employed  as  a 
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manufacturer' s  representative  for  Consolidated  Tool  and  Die 
Company.   He  had  been  so  employed  for  four  months  in  1953 
and  in  soliciting  business  he  drove  his  own  car.   On  December 
11,  1953,  while  working  in  his  capacity  as  manufacturer's 
representative,  he  called  upon  a  customer,  the  Chicago  Molded 
Products  Company,  which  was  located  in  the  1000  block  of  North 
Kolmar  Avenue,  in  Chicago,  on  the  west  side  of  the  street.   Cline 
had  parked  his  car  in  a  parking  lot  on  the  east  side  of  the 
street.   The  Chicago  Molded  Products  Company  had  a  loading  dock, 
access  to  which  was  through  a  locked  gate.   The  driver  of  the 
Soper  truck  had  been  traveling  north,  and  such  traffic  would 
properly  be  on  the  east  side  of  the  street.   He  stopped  the 
truck  on  the  west  side  of  the  street  in  order  to  enter  the 
office  of  the  Chicago  Molded  Products  Company  plant  so  that  he 
could  open  the  gate  to  the  dock.   His  intention  was  then  to  back 
the  truck,  enter  the  loading  dock  and  take  on  a  load.  After 
leaving  the  office  of  the  Chicago  Molded  Products  Company, 
Cline  walked  north  on  the  west  side  of  the  street  until  he 
reached  a  point  just  south  of  the  rear  end  of  the  truck.   He 
then  started  to  walk  east  to  cross  the  street,  and  after  he 
had  passed  the  rear  of  the  Soper  truck  he  saw  the  Kirchwehm 
truck  coming  from  the  north  and  was  struck  at  that  instant. 
At  the  place  of  the  accident  the  street  was  twenty 
feet  wide.   The  width  of  the  Soper  truck  was  eight  feet. 
There  is  testimony  in  the  record  that  the  front  wheels  of  the 
Soper  truck  were  on  the  sidewalk  on  the  west  side  of  the  street, 
which  would  place  the  truck  at  an  angle.   The  Kirchwehm  truck 
was  being  driven  south.   In  order  to  get  by  the  Soper  truck  it 
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had  to  turn  into  the  lane  of  traffic  on  the  east  side  of  the 
street.   The  driver  of  that  truck  testified  that  when  he  was 
going  south  and  saw  the  Soper  truck  parked  on  the  west  side 
of  the  street  facing  north  he  moved  his  truck  over  to  his 
left,  which  took  him  over  the  center  line  of  the  street,  and 
that  he  took  his  foot  off  the  gas  and  rested  it  on  the  brake 
lightly  to  clear  this  parked  vehicle.   The  driver  of  the 
Soper  truck  testified  that  at  the  time  of  the  accident  he  was 
sitting  in  his  truck,  that  when  the  Kirchwehm  truck  went  by 
he  heard  the  screech  of  brakes,  that  he  heard  no  horn,  and 
that  the  truck  as  it  approached  him  was  going  at  15  to  20  miles 
an  hour.   He  also  testified  that  he  did  not  recall  whether 
any  part  of  his  left  wheels  were  on  any  part  of  the  sidewalk. 

The  first  question  to  be  determined  is  whether  the 
trial  court  erred  in  denying  Soper' s  post-trial  motion  for 
judgment  notwithstanding  the  verdict. 

The  rule  which  the  court  should  apply  in  determining 

whether  the  entry  of  a  judgment  notwithstanding  the  verdict 

under  the  provisions  of  the  Practice  Act  should  be  allowed 

have  been  spelled  out  many  times  in  the  decisions  of  our 

courts.   The  rule  is  that  in  determining  such  a  motion  the 

court  must  apply  the  same  rule  which  it  would  apply  on  a 

motion  for  a  directed  verdict.   In  one  of  the  latest  cases 

dealing  with  this  question,  Gray  v.  Terminal  Railroad 

Association  of  St.  Louis.  37  Ill.App.2d  376,  185  N.E.2d  700, 

the  court  said: 

"In  considering  questions  relating  to  motions 
for  directed  verdict  at  the  close  of  all  the  evidence, 
and  for  judgment  notwithstanding  the  verdict,  the 
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Court  must  consider  the  evidence  with  all  rea&enabl« 
inferences  arising  therefrom  in  favor  of  plaintiff 
(Bales  V.  Pennsylvania  R»  Co.,  347  111  App  466, 
107  NE2d  179;  Gibson  v.  Nenne,  2  111  App2d  158, 
118  NE2d  788)." 

Also  see  Stroyeck  v.  A.  E.  Stalev  Mfg.  Co..  26  111. App. 2d  76, 
167  N.E.2d  689. 

In  the  instant  case  the  questions  presented  were  whether 
the  defendant  Soper  was  guilty  of  negligence  proximately  causing 
the  injuries  and  whether  the  plaintiff  was  guilty  of  contributory 
negligence. 

Soper  argues  that  even  though  the  street  at  the  place 
where  the  Soper  truck  was  stopped  was  posted  with  signs  for- 
bidding parking  at  any  time,  the  defendant  Soper  was  not  "parking" 
inasmuch  as  the  provisions  of  paragraph  116a(c)  of  chapter  95-1/2, 
Illinois  Revised  Statutes,  1953,  states  that  "parking"  does  not 
mean  the  standing  of  a  vehicle  temporarily  "for  the  purpose  of 
and  while  actually  engaged  in  loading  or  unloading,"  and  the  same 
provision  appears  in  the  Chicago  Municipal  Code.   Soper  cites 
various  cases  in  support  of  its  contention.   It  argues  that  the 
fact  that  at  the  time  of  the  occurrence  the  driver  went  into  the 
Chicago  Molded  Products  Company  solely  for  the  purpose  of  opening 
the  dock  door  so  he  could  back  the  truck  in  to  be  loaded  such 
stopping  was  in  effect  a  temporary  stop  for  the  purpose  of  actually 
loading  merchandise,  and  cites  cases  in  support  of  that  contention. 
Soper,  however,  neglects  to  observe  that  the  stopping  of  the  truck 
in  the  place  in  question  disobeyed  the  rule  set  out  in  two  ordinances. 
It  was  parked  in  a  place  where  parking  was  not  permitted,  and  it  also 
was  parked  on  the  wrong  side  of  the  street.   Had  the  truck  been 
parked  on  the  proper  side  of  the  street  the  cases  cited  by  Soper 
would  help  its  contention.   None  of  them  would  excuse  Soper' s 
conduct  under  the  conditions  set  out.   There  is  a  conflict  in 
the  evidence  as  to  whether  at  the  time  that  plaintiff  was  injured 
the  driver  of  the  Soper  truck  had  returned  to  the  truck.   There 
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is  a  factual  dispute  as  to  whether  or  not  the  Soper  truck  had  been 
stopped  solely  for  the  purpose  of  loading.   There  is  the  unexplain- 
ed circumstance  that  when  the  police  officers  arrived  very  shortly 
after  the  accident  the  Soper  truck  had  disappeared.   It  would  seem 
that  if  the  testimony  of  the  driver  of  the  Soper  truck,  that  he 
had  stopped  for  the  purpose  of  backing  his  truck  to  the  dock  to 
load  it,  were  true,  he  would  have  remained  there  for  that  purpose. 

There  also  is  a  conflict  in  the  testimony  as  to  the 
location  of  the  Soper  truck.   If  it  was  parked  with  the  front 
wheel  on  the  sidewalk,  an  inference  could  be  drawn  that  a  person 
passing  in  the  rear  of  that  truck  would  have  his  view  to  the  north 
obscured.   It  has  been  held  that  a  violation  of  a  statute  or  an 
ordinance  prescribing  a  duty  for  the  protection  of  persons  and 
property  is  evidence  of  negligence  if  such  violation  caused  or 
contributed  to  cause  the  injury.   Stine  v.  Union  Electric  Co..  305 
111.  App.  37,  26  N.E.2d  433,  and  cases  therein  cited. 

Cline  testified  that  he  walked  north  on  the  west  side  of 

the  street;  that  when  he  was  three  or  four  feet  south  of  the  rear  of 

the  Soper  truck  he  started  to  walk  east;  that  his  vision  was 

obstructed  and  he  could  not  see  traffic  coming  from  the  north; 

that  he  looked  to  the  right  and  the  street  was  clear;  that  when  he 

was  two  feet  east  of  the  parked  truck  and  looked  north  he  first 

saw  the  Kirchwehm  truck  almost  on  top  of  him;  and  that  he  heard 

no  warning  signal  from  that  truck.   In  Jones  v.  Standerfer. 

296  111.  App.  145,  15  N.E.2d  924,  the  court  said: 

"If  at  the  time  she  was  hit  she  was  only  four 
or  five  feet  from  the  north  curb  line  then  she  was  in 
that  part  of  the  street  where  westbound  traffic  was 
required  to  travel.   She  testifies  she  made  observation 
for  traffic  and  that  no  car  was  approaching  from  the 
east.   She  had  a  right  to  assume  that  the  traffic 
coming  from  the  west  going  east  would  be  on  the  south 
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side  of  the  street  and  we  do  not  believe  that  the 
statute  imposed  the  duty  uoon  her  to  yield  a  right 
of  way  to  traffic  going  in  an  easterly  direction 
when  she  was  still  in  that  part  of  the  street  where 
the  westbound  traffic  was  required  to  travel.  *  *  *" 

In  the  case  before  us  Cline  was  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

In  Nev  V.  Yellow  Cab  Co..  2  111. 2d  74,  117  N.E.2d  74, 
the  court  said: 

•'Questions  of  negligence,  due  care  and  proximate 
cause  are  ordinarily  questions  of  fact  for  a  jury  to 
decide.   The  right  of  trial  by  jury  is  recognized  in 
the  Magna  Charta,  our  Declaration  of  Independence  and 
both  our  State  and  Federal  Constitutions.   It  is  a 
fundamental  right  in  our  democratic  judicial  system. 
Questions  which  are  composed  of  such  qualities  suffi- 
cient to  cause  reasonable  men  to  arrive  at  different 
results  should  never  be  determined  as  matters  of  law. 
The  debatable  quality  of  issues  such  as  negligence  and 
proximate  cause,  the  fact  that  fair-minded  men  might 
reach  different  conclusions,  emnhasize  the  appropriate- 
ness and  necessity  of  leaving  such  questions  to  a 
fact-finding  body.   The  jury  is  the  tribunal  under  our 
legal  system  to  decide  that  type  of  issue.   To  withdraw 
such  questions  from  the  jury  is  to  usurp  its  function. 
Bailev  v.  Central  Vermont  Railway  Co..  319  U.  S.  350." 

In  Gray  v.  Terminal  Railroad  Association  of  St.  Louis. 

supra .  the  court  said: 

"The  question  of  contributory  negligence  on  the  part 
of  the  olaintiff  is  a  question  of  fact  for  the  jury  and 
only  becomes  a  question  of  law  when  the  evidence  is  so 
clear  as  to  such  fact  that  all  reasonable  minds  would 
agree  that  there  was  contributory  negligence  ( Thoma s  v . 
Buchanan .  357  111   270,277,  192  NE  215)." 

Soper  also  argues  chat  even  if  it  is  held  that  it  was 

negligent,  its  negligence  was  not  a  oroximate  cause  of  the 

injury  and  that  the  parking  of  its  truck  was  merely  a  condition 

which  made  the  injury  to  the  plaintiff  oossible.   In  Nev  v. 

Yellow  Cab  Co. .  supra .  the  court  cites  and  quotes  from  Neering 

V.  I.  C.  R.  R.  Co..  383  111.  366,  50  N.E.2d  497,  in  which  latter 

case  the  court  stated:   "The  injury  must  be  the  natural  and 


probable  result  of  the  negligent  act  or  omission  and  be  of  such  a 

character  as  an  ordinarily  prudent  person  ought  to  have  foreseen 

as  likely  to  occur  as  a  result  of  the  negligence,  although  it  is 

not  essential  that  the  oerson  charged  with  negligence  should 

have  foreseen  the  precise  injury  which  resulted  from  his  act." 

See  also  Johnston  v.  City  of  East  Moline.  405  111.  460, 

91  N.E.2d  401;  Merlo  v.  Public  Service  Co..  381  111.  300, 

45  N.E.2d  665;  and  Moudv  v.  N.Y.  C.  R.R.  Co. .  385  111.  446, 

53  N.E.2d  406.   In  the  instant  case  the  evidence  is  sufficient 

to  establish  the  factual  conclusion  that  plaintiff  was  injured 

because  of  the  combined  negligence  of  Kirchwehm  and  Soper.   In 

Sullivan  v.  Ohlhaver  Co..  291  111.  359,  126  N.E.  191,  the 

court  said: 

"The  mere  fact  that  the  injury  would  not  have 
happened  but  for  the  negligence  of  Feece  is  not  suffi- 
cient to  exonerate  plaintiff  in  error,  for  if  defendant 
in  error  was  injured  by  the  combined  negligence  of 
both  parties  he  can  maintain  an  action  against  either. 
(Waschow  V.  Kellv  Coal  Co..  245  111.  516;  Seith  v. 
Commonwealth  Electric  Co..  241  id.  252;  Chicago  and 
Eastern  Illinois  Railroad  Co.  v.  Hines.  183  id.  482.)" 

Upon  a  careful  examination  of  the  record  it  cannot  be 
said  that  all  reasonable  men  would  necessarily  find  that  Soper 
was  not  negligent,  or  that  plaintiff  was  guilty  of  contributory 
negligence,  or  that  the  negligence  of  Soper  was  not  a  proximate 
cause  of  the  injuries.   The  trial  court  committed  no  error  in 
overruling  Soper' s  motion  for  judgment  notwithstanding  the 
verdict. 

The  plaintiff  here  is  appealing  from  the  trial  court's 
denial  of  his  post=trial  motion  asking  for  a  new  trial  on  the 
question  of  damages  only.   He  contends  here  that  the  damages 
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awarded  by  the  jury  were  inadequate  and  that  they  resulted  from 
the  failure  of  the  jury  to  take  into  consideration  proper  elements 
of  damage  clearly  proven  and  from  improper  conduct  of  the 
defendants'  counsel.   The  defendant  Kirchwehm  in  its  brief 
asks  that  the  anpeal  be  dismissed  on  the  ground  that  the 
olaintiff  had  filed  an  amended  post-trial  motion  more  than 
thirty  days  after  the  verdict  and  judgment. 

The  jury  rendered  its  verdict  and  the  court  entered 
judgment  on  June  30,  1960.   The  plaintiff  on  July  26,  1960 
filed  a  oost-trial  motion,  and  in  that  motion  he  asked  that 
the  court  set  aside  the  verdict  and  grant  a  new  trial  "as  to 
damages  oply  or  on  the  issue  of  defendants'  negligence  and 
damages,  or  a  new  trial."   On  July  29,  1960  defendant  Soper 
filed  a  post-trial  motion  asking  the  court  to  set  aside  the 
special  finding  of  the  jury,  to  enter  judgment  notwithstanding 
the  verdict,  or,  in  the  alternative,  to  order  a  new  trial. 
These  motions  were  continued  from  time  to  time,  and  on 
October  6,  1961  the  plaintiff  filed  an  amended  post- trial 
motion,  in  which  he  asked  that  the  court  set  aside  the  verdict 
of  the  jury,  vacate  the  judgment,  and  grant  the  plaintiff  a  new 
trial  on  the  issue  of  damages  only. 

The  court  on  October  6,  1961  entered  an  order  which, 
after  reciting  that  Cline  "through  his  counsel  having  withdrawn 
the  said  motion  and  having  presented  to  the  Court  on  this  day 
an  amended  post- trial  motion  of  the  plaintiff,  Melvin  Cline, 
moving  the  Court  to  set  aside  the  verdict  of  the  jury,  to 
vacate  the  judgment  entered  thereon,  and  to  grant  the  plain- 
tiff a  new  trial  on  the  issue  of  damages  only,"  denied  the 
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post-trial  motions  of  Soper  and  Cline. 

In  this  court  Kirchwehm  argues  and  cites  authorities 
to  the  effect  that  the  filing  of  an  amended  pleading  operates 
as  an  abandonment  of  the  original  pleading  it  supersedes,  and 
that  consequently  the  plaintiff's  appeal  should  be  dismissed. 
This  argument  is  not  tenable.   In  Kagan  v.  Kitchens  of  Sara  Lee. 
Inc..  20  111.  App.2d  303,  155  N.E.2d  832,  the  court  held  that 
when  the  defendant  filed  a  post-trial  motion  assigning  points 
relied  uoon  for  relief  from  a  first  judgment  and  seeking  a  new 
trial,  and  after  argument  the  court  denied  the  post-trial  motion, 
it  is  within  the  discretion  of  the  court  as  to  whether  the 
defendant  should  be  granted  leave  to  file  a  supplement  to  its 
post-trial  motion  by  specifying  new  grounds  for  relief,  and  it 
is  also  so  held  in  Thomas  v.  Rossetter.  339  111.  App.  647, 
91  N.E.2d  155.   Also  see  Tavlor  v.  Hughes.  17  111. App. 2d  138, 
144-5,  149  N.E.2d  393,  397.   The  plaintiff's  post-trial  motion 
was  properly  before  the  court. 

In  order  to  understand  the  basis  for  the  argument  made 
by  plaintiff  it  is  necessary  to  set  out  the  facts  appearing 
in  the  record.  At  the  time  of  the  occurrence  the  plaintiff's 
health  was  good,  and  he  had  never  injured  his  left  arm  or  had 
difficulty  with  his  left  shoulder  except  for  an  attack  of 
bursitis  in  the  late  forties.   He  had  suffered  a  heart  attack 
in  August  1953  and  was  treated  on  that  occasion  by  Dr.  Herbert 
F.  Binswanger.   Dr.  Binswanger  testified  that  he  had  diagnosed 
the  heart  attack  as  a  coronary  thrombosis.   He  did  not 
hospitalize  the  plaintiff  but  recommended  bed  rest.   He  again 
saw  the  olaintiff  in  the  latter  part  of  August  and  at  his 
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office  four  times  in  September  1953.   He  again  checked  him  on 
October  7,  1953,  at  which  time  he  determined  that  the  plain- 
tiff had  made  an  excellent  recovery,  which  was  corroborated 
by  a  further  check  on  November  13,  1953.   Dr.  Binswanger  was 
called  to  the  hospital  after  the  accident.   He  made  an 
objective  examination  of  the  plaintiff  which  revealed  lacer- 
ations on  the  forehead,  bleeding  from  his  nose,  bruises,  dis- 
coloration and  swelling  of  the  left  big  toe,  a  deformity  of  the 
left  arm  and  shoulder,  and  a  blackened  left  eye.   In  addition 
plaintiff  was  in  shock,  was  nervous  and  upset,  and  was  in 
severe  pain.   Dr.  Binswanger  called  in  as  consultant  Dr.  Irving 
Wolin,  an  orthopedic  specialist. 

From  examination  and  x-rays  Dr.  Wolin  found  that  the 
plaintiff  had  a  compound  fracture  of  the  left  humerus,  the 
external  wound  being  at  a  point  midway  between  the  elbow  and 
the  shoulder,  a  comminuted  or  crushing  fracture  of  the  left 
clavicle  (collarbone),  and  a  fracture  of  the  scapula  (shoulder 
blade).   He  took  care  of  the  lacerations  on  the  plaintiff's 
forehead  and  reduced  the  fractured  scapula  and  clavicle.   As 
his  first  treatment  for  the  fractured  humerus  Dr.  Wolin 
performed  an  operation  which  consisted  of  opening  and  cleaning 
the  external  wound.   The  bone  ends  at  the  fracture  were  aligned, 
fixated,  and  immobilized  by  a  Roger  Anderson  skeletal  fixation, 
which  consisted  of  metallic  nails  inserted  into  holes  drilled 
into  the  bone,  and  a  series  of  rods  and  clamps  running  between 
the  two  sets  of  pins.   The  doctor  also  applied  a  plaster  of 
parts  cast  around  the  entire  body  and  arm,  which  immobilized 
the  scapula  and  clayiple  fract^Vffes ,  and  reinforced  the 
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detnobllizing  action  of  the  humerus  provided  by  the  Roger 
Anderson  fixation.   On  December  12,  1953  an  x-ray  showed  an 
excellent  alignment  of  the  fractured  humerus. 

The  plaintiff  was  in  the  hospital  from  December  11, 

1953  to  January  17,  1954.   On  January  9,  1954  Dr.  Frank 
Glassman,  a  partner  of  Dr.  Wolin,  removed  the  immobilization 
devices  applied  by  Dr.  Wolin,  and  in  their  stead  immobilized 
the  arm  with  a  plaster  of  paris  cast  that  enveloped  the  shoulder 
and  extended  down  to  the  knuckles  of  the  hand.   The  pins  inserted 
by  Dr.  Wolin  were  removed  because  of  plaintiff's  complaint  that 
they  were  causing  him  considerable  pain.   An  x-ray  taken  January 
13,  1954  revealed  that  the  humerus  still  maintained  an  excellent 
alignment,  and  it  was  testified  that  the  removal  of  the  pins 
before  there  had  been  a  union  would  not  cause  nonunion  when 
another  type  of  fixation  replaces  the  pins. 

X-rays  were  again  taken  March  2,  1954  and  they  revealed 
that  the  fracture  ends  of  the  humerus  were  displaced  and  that  no 
union  was  taking  place.   The  orthopedic  experts  who  testified 
agreed  that  for  some  reason  not  clear  to  the  medical  profession 
the  humerus  is  one  of  the  bones  in  the  human  body  which  has  an 
affinity  for  nonunion.   Dr.  Carlo  Scuderi,  who  examined  the 
plaintiff  at  the  request  of  the  defendants,  testified  that 
nonunion  in  the  humerus  is  a  common  complication. 

The  plaintiff  returned  to  the  hospital  on  March  28, 

1954  and  remained  until  May  9,  1954.   On  March  31,  1954 

Dr.  Wolin  performed  a  bone  grafting  operation  in  an  endeavor 
to  get  a  union.  In  this  operation  a  piece  of  bone  was  sawed 
from  plaintiff's  right  shin  bone,  the  bones  of  the  humerus 
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were  then  aligned,  and  then  the  grafted  bone  was  attached  by 
means  of  surgical  screws  inserted  both  above  and  below  the 
fracture  area.   To  further  support  the  fixation  of  the  graft 
and  the  humerus,  the  shoulder  was  opened,  a  hole  was  bored  in 
the  upper  end  of  the  humerus  and  a  metallic  rod,  approximately 
twelve  inches  long,  was  inserted  down  the  center  of  the  humerus 
bone.   After  the  wounds  were  closed  a  plaster  of  oaris  cast  was 
applied  which  enclosed  the  body  and  the  entire  arm  down  as  far 
as  the  palm  of  the  hand. 

On  April  6,  1954  an  x-ray  showed  the  bones  of  the 
humerus  in  such  good  apposition  that  the  fracture  line  could 
not  be  visualized.   An  x-ray  of  the  right  shin  taken  June  15, 
1954  showed  that  the  area  from  which  the  bone  graft  had  been 
taken  was  filling  in  with  new  bone.   The  plaintiff  testified 
that  this  leg  was  sore  after  the  operation  and  would  swell  up, 
and  that  for  about  two  years  he  used  a  cane  to  aid  him  in 
walking.    In  June  1954  Drx.Wolin  applied  a  plaster  of  paris 
cast  to  this  leg  and  later,  in  1955,  applied  a  boot  cast  of 
elastic  adhesive  tape. 

At  the  time  the  operation  was  performed  on  the  plain- 
tiff in  March  he  received  a  transfusion  of  blood  from  the 
blood  bank  of  the  hospital.   During  June  of  1954  he  developed 
hepatitis,  which  could  be  found  came  from  the  blood  used  in 
the  transfusion.   Dr.  Wolin  testified  that  there  might  or 
could  have  been  a  relationship  between  the  transfusion  and 
the  hepatitis  and  that  that  was  not  an  uncommon  complication 
in  surgery.   Plaintiff  was  again  hospitalized  from  June  29th  to 
August  13th. 
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On  August  10th  surgery  was  performed  to  remove  the 
Din  or  rod  which  had  been  inserted  down  the  center  of  the 
humerus.   An  x-ray  taken  two  days  later  showed  the  bone  graft 
and  screws  in  place,  and  an  aoparently  solid  bony  union  across 
the  fracture  site  with  the  exception  of  a  marginal  defect  of 
one-eighth  of  an  inch.   The  same  x-ray  showed  a  complete 
healing  of  the  fractures  in  the  clavicle  and  scapula. 

X-rays  were  taken  in  September   1954,  and  from  them 
it  appeared  that  the  fracture  line  in  the  arm  had  disappeared, 
indicating  a  union,  and  physiotherapy  was  recommended.   In  the 
latter  part  of  September  plaintiff  returned  to  the  hospital  as 
an  out-natient  for  physiotherapy  and  occupational  therapy  on 
his  left  arm,  and  for  x-ray  treatment  on  the  right  leg  from 
which  the  bone  graft  had  been  removed.   On  one  occasion,  when 
a  physiotherapist  was  moving  the  arm,  plaintiff  experienced 
a  sudden  pain  which  occurred  in  a  bicep  muscle.   Dr.  Wolin 
examined  the  fracture  site  and  found  that  the  arm  bone  was 
solid  and  free  of  pain.   Dr.  Wolin  again  put  a  short  cast  on 
the  arm  to  rest  it.   On  November  23,  1954  an  x-ray  was  taken 
which  showed  a  fracture  extending  through  the  bone  graft, 
and  it  was  the  uncontradicted  opinion  of  Dr.  Wolin  that  the 
gap,  or  fracture,  had  resulted  from  the  dissolution  of  bone 
substance  and  calcium  in  both  the  graft  and  the  ends  of  the 
original  fracture.   He  stated  that  the  picture  shown  in  the 
x-ray  had  all  the  appearance  of  a  gap  that  results  from 
internal  conditions  rather  than  external  force. 

An  x-ray  was  taken  in  January  1955  which  revealed 
a  classical  nonunion  in  the  humerus  bone.  On  February  21, 
1955  Dr.  Glassman  performed  further  syrqery,  which  consisted 
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of  removing  what  was  left  of  the  graft,  opening  the  ends  of  the 
original  fractures,  scraping  the  bone  so  as  to  cause  overlapping 
along  the  fracture  line,  and  then  again  aligning  them  and  apply- 
ing both  internal  and  external  fixation,  the  former  by  the  use 
of  four  screws,  and  the  latter  by  a  body  cast.  An  x-ray  taken 
February  22nd  showed  the  screws  in  place  and  the  bone  ends  of 
the  fracture  in  an  overlapping  position.  An  x-ray  taken  May  26, 
1955  showed  that  callus  was  fo^-ming  around  the  fracture  site, 
but  that  there  was  a  gap  of  one-eighth  of  an  inch  between  the 
bone  ends  and  evidence  that  the  bone  ends  were  softening  or 
decalcifying. 

On  November  15,  1955  plaintiff  was  again  hospitalized, 
and  on  this  occasion  Dr.  Wolin  performed  another  bone  graft, 
taking  the  bone  from  plaintiff's  right  shin.   Dr.  Wolin 
testified  that  before  this  operation  he  had  consulted  with 
other  physicians,   Dr.  Harold  Sofield  of  the  Shriners'  Hospital 
and  immediate  past  president  of  the  American  Academy  of 
Orthopedic  Surgery,  and  Dr.  Berkheiser  of  the  Presbyterian 
Hospital.   In  the  operation  two  pieces  of  bone,  five  inches 
long,  a  quarter  of  an  inch  thick  and  a  half  inch  wide,  were 
placed  on  either  side  of  the  fracture  site,  and  were  held 
in  place  by  loops  of  stainless  steel  wire.   The  bones  of 
the  humerus  had  again  been  aligned  and  secured  together  by 
two  transversely  placed  screws.   X-rays  taken  in  November  1955 
and  January  1956  showed  all  components  of  the  graft  in  place 
and  holding,  as  did  a  oicture  taken  March  2,  1956.   In  the 
latter  x-ray,  however,  a  gap  of  one-eighth  inch  appeared  across 
the  fracture  site,  showing  a  failure  of  bony  union. 
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Lack  of  union  was  also  shown  by  x-rays  taken  later  in  March  and 
during  April.  An  x-ray  taken  May  28,  1956  showed  not  only  the 
nonunion  of  the  humerus  but  also  the  loss  of  calcium  and  bone 
dissolution  from  the  bone  ends  of  the  fracture.   Dr.  Wolin  then 
recommended  that  the  olaintiff  see  Dr.  Arthur  Steindler,  Chief 
of  the  Department  of  Orthopedic  Surgery  at  the  University  of 
Iowa,  whom  he  described  as  the  outstanding  orthooedic 
personality  in  America. 

On  June  21,  1956  plaintiff  went  by  train  to  Iowa  City 
to  see  Dr.  Steindler,  and  while  boarding  the  train  his  left 
foot  slipped  off  the  steo.   As  a  result  he  skinned  his  left 
shin  bone,  and  his  left  arm,  which  was  in  a  cast,  bumped 
against  the  hand  railing. 

In  October  1956,  January  1957  and  June  1960  x-rays 
revealed  a  wide  nonunion  and  extreme  gap  between  the  bone 
fragments  of  the  humerus,  and  on  the  last  occasion  the  appear- 
ance of  a  false  joint,  or  permanent  nonunion,  in  the  middle 
of  the  humerus.   Dr.  Wolin  testified  that  the  conditions  shown 
in  the  last  picture  were  permanent  in  his  opinion,  and 
explained  that  with  the  humerus  in  such  condition  the  normal 
functions  of  the  left  hand  and  arm  cannot  be  performed  and 
that  such  disuse  would  cause  an  atrophy  of  the  muscles  in  the  arm. 

In  February  1959,  the  plaintiff  was  examined  at  the 
request  of  the  defendants  by  Dr.  Carlo  Scuderi,  a  capable  and 
experienced  orthopedic  surgeon.   He  had  x-rays  made  and  found 
a  fractured  left  humerus,  the  fracture  gap  being  about  three- 
quarters  to  one  inch  wide,  and  he  testified  that  with  such  a 
condition  in  the  humerus  bone  one  cannot  lift  or  push  anything, 
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nor  can  one  use  the  hand.   He  found  the  scars  of  the  various 
operations,  a  definite  deformity  of  the  left  collar  bone,  and 
an  atrophy  or  shrinking  of  the  muscles  in  the  left  arm.   He 
also  found  that  the  left  arm  was  shorter  than  the  right,  and 
that  it  was  necessary  to  immoblize  the  arm  and  to  stnlili^e 
it  against  the  chest  by  use  of  a  cast  and  sling  to  give  the 
plaintiff  some  comfort. 

The  trial  commenced  on  June  17,  1961.   Dr.  Wolin 
testified  that  June  13th,  a  few  days  before  the  trial,  at  the 
request  of  counsel  for  olaintiff  he  examined  the  plaintiff, 
found  substantially  the  same  conditions  as  Dr.  Scuderi,  and 
stated  that  in  his  opinion  the  condition  was  permanent  and 
that  nothing  more  could  be  done  medically  or  surgically  to 
correct  the  condition.  He  stated  that  the  arm  in  its  condition 
would  be  a  constant  source  of  pain,  and  that  a  support  such 
as  plaintiff  wears  would  reduce  but  not  eliminate  the  pain. 
Dr.  Scuderi  also  testified  that  a  nonunion  of  the 
humerus  is  quite  common,  and  he  further  testified  that  with 
fractures  of  a  humerus  the  more  times  an  operation  is  performed 
at  the  same  site  the  chances  of  success  for  the  operation  are 
lessened.   He  further  stated  that  from  his  examination  of  the 
plaintiff  and  a  study  of  the  x-rays  an  oneration  by  a  competent 
and  qualified  orthopedic  surgeon  is  a  calculated  risk,  but  that 
he  would  recommend  such  an  operation. 

The  plaintiff  testified  that  at  the  time  of  the  trial 
he  had  no  use  of  his  left  arm,  and  that  he  requires  assistance 
in  such  things  as  eating,  dressing  and  bathing;  that  he  wears 
a  special  type  of  removable  cast  which  covers  the  upper  portion 
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of  the  arm,  and  the  arm  is  held  in  a  fixed  position  across  his 
body;  that  his  right  leg,  from  which  bone  grafts  were  removed, 
still  causes  him  difficulty  and  limits  his  activity;  and  that 
the  condition  of  the  left  arm  is  such  that  he  is  caused  pain. 

Dr.  Wolin  and  his  associates  charged  for  medical 
services,  including  six  ooerations,  fifty  sets  of  x-rays  and 
106  visits,  other  than  when  hosDitalized,  $6,000.   Dr.  Binswanger's 
bill  was  $425,  and  olaintiff's  hospital  bills  were  $4,477.77. 

The  plaintiff  also  testified  that  in  four  months  of 
1953,  nrior  to  the  accident,  he  had  earned  as  a  manufacturer's 
agent,  $3,595.43,  which  is  roughly  $898  a  month.   The  olaintiff's 
life  exoectancy  at  the  time  of  the  trial  was,  according  to  United 
States  Life  Tables,  15.9  years. 

It  is  the  law  that  where  one  is  injured  by  the  wrongful 
act  or  negligence  of  another  and  exercises  ordinary  care  in 
emoloying  a  medical  nractitioner  and  the  nractitioner  by  reason 
of  malpractice  aggravates  the  original  injury,  the  original 
tort-feasor  is  liable  for  the  aggravation.   The  law  does  not 
make  the  olaintiff  in  an  action  for  personal  injuries  an  insurer 
that  the  surgeon  or  doctor  he  employs  will  be  guilty  of  no  negli- 
gence, error  of  judgment  or  want  of  care.   15  I.L.P.  Damages, 
sec.  38.   In  Chicago  City  Rv.  Co.  v.  Saxbv .  213  111.  274, 
72  N.E.  755,  the  court  lays  down  the  rule  that  all  the  law 
requires  of  an  injured  nerson  is  that  he  exercise  such  prudence 
as  men  and  women  of  ordinary  judgment  under  like  circumstances 
would  exercise  in  the  choice  of  physicians  and  the  means  to  be 
used  to  effect  recovery,  and  states  that  he  is  not  an  insurer 
bound  to  act  at  his  peril.   The  court  stated: 
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"In  Pullman  Palace  Car  Co.  v.  Bluhm.  109  111.20, 
which  was  a  personal  injury  case,  the  court  permitted 
the  plaintiff  to  nrove  that  the  bones  of  his  arm  which 
were  broken  had  not  healed  but  that  the  same  had  formed 
a  false  joint.   On  oage  25  the  court  said:   'If  aooellee 
exercised  ordinary  care  to  keep  the  oarts  together  and 
used  ordinary  care  in  the  selection  of  surgeons  and 
doctors,  and  nurses,  if  needed,  and  employed  those  of 
ordinary  skill  and  care  in  their  profession,  and  still, 
by  some  unskillful  or  negligent  act  of  such  nurses 
or  doctors  or  surgeons,  the  parts  became  separated  and 
the  false  joint  was  the  result,  appellant,  if  responsible 
for  the  breaking  of  the  arm,  ought  to  answer  for  the 
injury  in  the  false  joint.  *  *  *     The  liability  to 
mistakes  in  curing  is  incident  to  a  broken  arm,  and 
where  such  mistakes  occur,  (the  injured  party  using 
ordinary  care,)  the  injury  resulting  from  such 
mistakes  is  properly  regarded  as  part  of  the  immediate 
and  direct  damages  resulting  from  the  breaking  of  the 
arm. ' " 

See  also  Guth  v.  Vaughan.  231  111.  App.  143;   Chicago  City  Ry. 

Co.  V.  Cconey.  196  111.  466,  63  N.E.  1029;  Hornev  v.  St.  Louis 

&   Northwestern  Ry.  Co..  165  111. App.  547. 

In  the  instant  case  the  surgeons  and  physicians  who 
were  selected  to  treat  the  plaintiff  had  extensive  education, 
experience  and  professional  recognition  in  orthopedics  and 
orthopedic  surgery.   The  defendants  did  not  introduce  evidence 
to  challenge  the  competency  of  these  men,  nor  did  the  evidence 
in  the  record  show  that  the  procedures  followed  by  them  were 
not  in  accordance  with  oroper  medical  procedure. 

In  the  cross-examination  of  the  physicians  attending 
the  plaintiff  counsel  for  both  defendants  attacked  the  exper- 
ience of  the  attending  doctors  with  reference  to  their  treat- 
ment of  the  fractured  humerus.   They  questioned  whether  the 
doctors  had  experience  in  the  use  of  intramedullary  pins  and 
suggested  that  the  use  of  these  pins  was  improper.   They 
attempted  to  show  that  the  doctor  had  failed  to  remove  the 
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scar  tissue,  and  they  suggested  that  the  scar  tissue  should  have 
been  subjected  to  a  pathological  study,  that  the  cast  had  been 
removed  too  soon,  and  that  the  doctor  was  remiss  in  not 
protecting  the  blood  transfusion  procedures  through  which  the 
plaintiff  acquired  hepatitis.   An  attempt  was  made  to  show  that 
the  several  operations  were  unnecessary  because  of  improper 
operative  procedure.   Again  it  was  suggested  that  the  nonunion 
was  caused  by  the  premature  removal  of  the  fixation  process. 
All  of  these  questions  were  objected  to  and  the  objections 
were  sustained  by  the  court. 

During  the  cross-examination  both  counsel  for  Kirchwehm 
and  counsel  for  Soper  persisted  in  attacking  the  competency  of 
the  attending  doctors  and  in  many  instances  disregarded  the 
court's  ruling  on  objections.   In  one  instance  counsel  for 
Kirchwehm,  after  the  court  had  ruled  that  he  might  call  the 
doctor's  attention  to  the  hospital  records  without  asking  him 
to  state  the  contents  thereof,  asked  the  doctor  as  to  whether, 
having  looked  at  his  records,  his  memory  was  refreshed  as  to 
whether  or  not  a  fracture  line  was  evident  in  that  x-ray.   The 
court  said:   "No,  you  are  doing  just  the  thing  I  told  you  not 
to  do.   Strike  it  out,  and  the  jury  will  disregard  it."  In 
cross-examination  of  a  doctor  by  counsel  for  Soper  the  doctor 
was  asked  the  following  question:   "Doctor,  if  there  were  suffi- 
cient force  to  cause  such  a  piece  of  bone  to  detach  itself  by 
a  fracture,  that  could  be  instrumental  in  causing  a  nonunion 
could  it  not?"  Objection  was  made  and  sustained  by  the  court. 
Counsel  again  asked  in  substance  the  same  question,  which  was 
again  objected  to,  and  the  objection  was  sustained.   Counsel 
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then  asked  the  following  question:   "I  believe  counsel  asked  you 
about  subsequent  injury  to  a  person  who  has  had  a  fracture  of  the 
humerus.   Doctor,  a  fall  onto  the  left  arm  such  as  you  saw  on 
your  X-rays,  that  could  be  such  a  subsequent  injury  as  to 
materially  affect  the  healing  of  that  fracture?"  The  question 
was  objected  to  and  the  court  said:   "Counsel,  you  are  back  on 
the  same  road  you  were  on  before."  Counsel  replied:   "That's 
right,  your  Honor."   The  court:   "Sustained." 

The  questions  were  asked  with  reference  to  a  fall  or 
bumping  of  plaintiff's  left  arm  while  he  was  enroute  by  train 
to  Iowa  City  to  see  Dr.  Steindler.   Prior  to  that  time  the 
x-rays  showed  a  nonunion  of  the  humerus,  loss  of  calcium  and 
dissolution  at  the  bone  ends  of  the  fracture.   There  is  nothing 
in  the  record  which  indicates  that  the  fall  or  bumoing  could 
have  anything  to  do  with  the  separation  of  the  humerus. 

It  has  been  held  that  where  there  was  an  injury  which 
was  aggravated  by  a  subsequent  accident  the  subsequent  accident 
might  be  considered  as  flowing  from  the  original  injury.   15  Am. 
Jur.  Damages,  sec.  87.   Also  see  annotation,  9  A.L.R.  255.   How- 
ever, in  this  case  the  questions  were  improper  without  considering 
the  rule  above  mentioned  since  there  was  definite  evidence  in  the 
record  that  before  the  plaintiff  had  left  for  Iowa  City  there  was 
a  nonunion  of  the  humerus,  loss  of  calcium  and  dissolution  at  the 
bone  ends  of  the  fracture. 

Counsel  for  Soper  also  examined  Dr.  Binswanger  in  con- 
siderable detail  about  a  heart  injury.   He  also  questioned 
Dr.  Binswanger  as  to  whether  the  plaintiff  had  a  hernia  in  1951. 
This  question  was  objected  to  and  the  objection  was  sustained. 
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Promptly  thereafter  counsel  asked:   "And  was  there  any  prescrip- 
tion or  any  appliances  prescribed  for  him  in  1951?"   This 
question  was  also  objected  to  and  the  objection  was  sustained. 

Questions  were  asked  in  the  long  cross-examination  in 
which  previous  treatment  of  the  plaintiff  by  the  physicians 
was  brought  out  in  matters  which  had  no  materiality  insofar  as 
the  present  suit  was  concerned.   In  one  instance,  while 
examining  one  of  the  doctors  with  reference  to  his  previous 
treatment  of  the  plaintiff  for  a  heart  condition,  and  the 
doctor  had  testified  that  at  the  time  the  olaintiff  was  suffering 
from  a  coronary  thrombosis,  the  attorney  for  Soper  read  from  a 
deposition  previously  taken  of  the  doctor  in  which  he  had  said 
that  he  had  not  treated  the  plaintiff  before  the  date  of  the 
accident  for  anything  serious.   Counsel  for  the  plaintiff 
objected  and  the  court  sustained  the  objection  on  the  ground 
that  it  was  immaterial.   He  then  asked  the  doctor  about  whether 
or  not  he  had  treated  him  for  a  heart  attack  prior  to  the 
accident.   The  court  said  it  was  repetitious,  but  the  doctor 
answered  the  question.   There  was  some  further  discussion  about 
whether  or  not  the  doctor  had  indicated  on  his  records  that  he 
had  treated  him  for  the  heart  condition  on  the  18th  day  of  the 
month  when  he  actually  had  seen  him  on  the  19th.   The  court 
sustained  the  objection. 

The  attorney  for  Soper  attempted  to  cross-examine  the 
plaintiff  with  reference  to  his  eyesight  and  as  to  one  time  he 
was  in  the  hospital  with  reference  to  his  eyes.   The  court 
sustained  the  objection,  holding  that  in  view  of  the  fact 
that  the  plaintiff  was  not  claiming  damages  for  loss  of  vision 
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due  to  a  cataract  during  his  hospitalization,  it  could  not 
be  inquired  into  by  the  defendant.   See  Calev  v.  Manicke. 
29  Ill.App.2d  323,  173  N.E.2d  209. 

Dr.  Scuderi  was  the  physician  whom  the  defendants 
had  engaged  to  examine  the  plaintiff.  He  was  called  by  the 
plaintiff  as  his  witness.   The  attorney  for  Soper,  in  cross- 
examination  of  the  doctor,  had  brought  out  that  it  was  the 
doctor's  opinion  that  with  fractures  of  the  humerus  the  more 
times  an  operation  is  performed  at  the  location  of  the  fracture 
the  chance  for  success  of  the  operation  is  lessened,  and  the 
doctor  then  stated:   "From  my  examination  of  this  man  and  the 
examination  of  the  x-rays,  an  operation  by  a  competent 
qualified  orthopedic  surgeon  is  a  calculated  risk,  in  this 
case.   I  would  recommend  another  operation  if  that  is  what 
you  mean."   The  attorney  then  asked  the  following  question: 
"That  is  you  mean  by  that  by  a  man  who  is  skilled  in  the  field 
of  orthopedic  surgery?"  Answer:   "Yes."   Counsel  for  plaintiff 
objected  to  the  question  and  the  court  struck  it.   The  import 
of  the  insinuation  implied  in  the  question  undoubtedly  was  not 
lost  upon  the  jury. 

It  would  prolong  this  opinion  too  much  to  point  out 
any  further  matters  improperly  brought  before  the  jury  by 
counsel  questioning  witnesses  on  matters  which  they  either 
knew  or  should  have  known  were  incompetent  and  improper  and 
to  which  objections  were  sustained  by  the  court. 

It  is  the  law  that  where  a  person  is  injured  in  an 
accident  and  he  has  a  previous  disease  which  is  aggravated 
or  stirred  into  action  on  account  of  the  accident,  the  tort- 
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feasor  is  responsible  for  such  aggravation.   15  I.L.P.  Damages, 
sec.  37.   The  questions  asked  in  this  examination  concerning 
his  previous  disease  were  not  asked  for  that  purpose,  nor  was 
there  any  attemot  on  the  oart  of  the  plaintiff  to  recover  on 
this  theory.   Hence  the  questions  were  totally  immaterial.  The 
case  was  being  tried  for  the  defendants  by  two  experienced 
and  competent  lawyers.   They  either knew  or  should  have  known 
what  the  law  was.   Objections  were  repeatedly  sustained  by 
the  court,  and  defendants'  counsel  disregarded  the  rulings. 
It  is  a  well  known  fact  that  the  continual  presentation 
before  the  jury  of  questions  qf  this  character  can  be 
extremely  harmful  to  the  plaintiff's  case.   The  plaintiff 
in  his  brief  in  this  court  has  set  up  all  of  the  allegedly 
improper  cross-examination  on  the  part  of  the  defendants. 
In  Miller  v.  Chicago  Transit  Authority.  3  Ill.App.2d  223, 
121  N.E.2d  348,  this  court  in  reversing  for  inadequacy  a 
personal  injury  judgment  recovered  by  the  plaintiff  discussed 
the  prejudicial  conduct  on  the  nart  of  counsel  for  the  defend- 
ant, and  the  court  quotes  from  Gordon  v.  Checker  Taxi  Co.. 
334  111.  App.  313,  79  N.E.2d  632,  stating: 

•"Innuendoes  involved  in  such  questions  are 
sometimes  more  damaging  than  an  effort  to  prove 
the  impeaching  facts.  *  *  * 

••'We  cannot  olace  our  stamp  of  approval  upon 
such  trial  practice.   It  does  not  result  in  a  fair 
trial  according  to  settled  standards,  and  a  verdict 
so  obtained  should  not  be  permitted  to  stand.  ^ \ 

Wellner  v.  New  York  Life  Ins.  Co..  331  111.  App. 
360,  365. •" 

The  court  further  holds  that  the  prejudicial  effect  of  the 
questions  is  not  removed  by  the  court's  rulings  sustaining 
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objections  thereto,  citing  Bishop  v.  Chicago  Junction  Ry. 
Co.,  289  111,  63,  69,  124  N.E.  312,  314,  and  Bale  v.  Chicago 
Junction  Rv.  Co..  259  111.  476,  102  N.E,  808.   The 
defendant  Soper  in  its  brief  in  meeting  the  assertions 
and  contentions  of  the  plaintiff  only  makes  the  assertion 
that  the  charge  that  the  defendants'  counsel  were  guilty  of 
misconduct  on  the  trial  was  utterly  unfounded,  and  then  it 
puts  in  two  instances  where  it  alleges  that  counsel  for 
plaintiff  had  acted  improperly,  and  states  that  the  plaintiff 
had  been  utterly  discredited  as  a  witness.   It  bas3s  the 
latter  contention  on  the  fact  that  the  plaintiff  testified 
that  in  April  1957,  three  years  after  the  suit  ws  tiled,  he 
had  filed  a  claim  in  the  District  Court  in  bankruptcy  against 
the  Consolidated  Tool  and  Manufacturing  Company  for  $1,546.71, 
and  he  testified  that  he  earned  the  money  in  1953  prio  ■  to 
December  11th.   In  the  claim,  which  was  verified  by  tin  plain- 
tiff, it  was  stated  that  he  had  earned  the  money  within  three 
months  prior  to  December  30,  1956.   The  claim  does  not  appear 
in  the  record,  nor  apparently  was  it  introduced  in  evidence. 
The  plaintiff  says  with  regard  to  it  that  he  did  not  know  what 
it  said  but  the  lawyer  had  filed  it,  and  that  he  (plaintiff) 
did  not  fill  it  out.   He  was  then  asked  if  he  had  filed  an 
income  tax  return  for  1953.  At  that  time  he  stated  that  he 
thought  he  had  thrown  his  copy  of  the  tax  return  away.   Plain- 
tiff  subsequently  brought  in  what  he  claimed  was  a  true  copy 
of  his  income  tax  return,  and  at  that  time  he  testified  under 
cross-examination  by  Soper 's  counsel  that  the  money  set  out 
in  the  claim  filed  in  the  District  Court  against  the  Consolidated 
Tool  and  Manufacturing  Company  was  earned  in  1953  prior  to 
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Decetnber  11th.  The  income  tax  return  was  not  introduced  in 

evidence. 

Soper  also  claims  that  the  plaintiff  was  impeached 
in  his  testimony  that  he  was  unable  to  drive  a  car  at  any 
time  after  the  accident  because  he  testified  that  he  "drove 
by  in  the  car  one  day  to  look  at  the  place  where  I  was  hit." 
He  did  not  testify  that  he  himself  was  driving  the  car,  nor 
was  he  asked.   He  did  file  two  applications  for  driver's 
license,  one  in  1954  and  one  in  1957,  in  each  of  which  he 
stated  that  he  had  no  physical  defects  which  would  interfere 
with  safe  driving,  and  in  one  filed  in  1960  he  made  the  same 
statement  and  stated  that  he  had  driven  a  motor  vehicle  2,000 
miles  during  the  last  twelve  months.   It  is  a  matter  of 
common  knowledge  that  aoplications  for  driver's  license, 
particularly  when  made  by  one  seeking  to  retain  his  license 
in  existei|ce,  are  not  models  of  accuracy.   The  impeachment 
contained  in  these  statements  are  not  of  the  character  which 
should  cause  the  jury  to  disbelieve  all  of  the  testimony  of 
the  plaintiff.   The  evidence  is  clear  and  uncontradictefl 
that  the  plaintiff  had  suffered  severe  injuries  and  that  the 
injuries  were  permanent.   In  any  case,  these  statements  would 
not  constitute  effective  impeachment  of  the  plaintiff's  claim 
for  damages. 

Soper  also  argues  that  because  Dr.  Binswanger  and 
the  olaintiff  disagreed  as  to  whether  he  had  a  nurse  in  1953 
prior  to  the  accident  either  of  them  had  lied.  We  have 
difficulty  in  seeing  the  materialty  of  the  question  in  the 
first  place.   Soper  in  its  brief  also  calls  attention  to 
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some  confusion  on  the  part  of  Dr.  Binswanger  with  reference  to 
the  hospital  records,  and  it  puts  considerable  weight  on  the 
fact  that  there  was  some  conflict  in  the  evidence  between  the 
testimony  of  olaintiff  and  Dr.  Binswanger' s  office  records  as 
to  whether  or  not  the  plaintiff  fell  on  his  left  arm  in  June 
1956.   Again  we  cannot  see  where  this  matter  is  material  at 
all.   There  is  uncontradicted  testimony  in  the  record  that  at 
the  time  that  the  fall  occurred,  if  he  did  fall,  there  was  a 
definite  lack  of  union  of  the  humerus.   During  oral  argument 
before  this  court  some  questions  were  asked  by  a  member  of 
the  court  with  reference  to  the  fall  and  the  nonunion  of  the 
humerus.   One  of  the  counsel  for  defendants  then  stated  that 
during  the  trial  he  and  the  other  counsel  for  defendants 
agreed  that  since  counsel  for  olaintiff  was  examining  his  wit- 
nesses in  meticulous  detail  as  to  the  injuries  that  they  would 
"exhaust  the  jury's  oatience  with  detailed  explanations  of 
these  operations  and  surgical  techniques  to  the  point  that 
the  prejudice  that  often  times  is  generated  by  a  description 
of  the  s4wing  of  bone  and  the  piercing  of  more  bone  and  muscle 
and  tissue  would  become  a  matter  of  no  consequence  in  this 
trial  *  *  *." 

As  we  have  said,  the  integrity  of  olaintiff 's  medical 
witnesses  and  the  propriety  of  their  treatment  had  no  pla<j:e  in 
the  trial.  When  the  defendants  brought  before  the  jury,  by 
means  of  improper  questions,  matters  which  were  immaterial 
tistid  prejudicial,  and  persisted  in  such  conduct  so  as  to  create 
a  definite  pattern  in  the  case,  they  were  depriving  the  plain- 
tiff of  a  fair  trial  on  the  question  of  damages.   In  Eizerman 


-28- 

V.  Behn.  9  IlL.App.2d  263,  132  N.E.2d  788,  we  said:   "A  trial 

properly  conducted  is  a  dignified  procedure.   Counsel  in  the 

case  are  officers  of  the  court  and  owe  a  duty  to  the  court, 

to  ODposing  counsel,  to  the  cause  of  justice  and  to  themselves." 

In  Paul  Harris  Furniture  Co.  v.  Morse.  10  111, 2d  28,  139  N.E.2d 

275,  the  trial  court  had,  in  ruling  on  post-trial  motions, 

denied  the  plaintiffs'  alternative  motions  for  a  new  trial 

solely  on  the  issue  of  damages.   The  Appellate  Court  affirmed 

that  ruling  of  the  trial  court.   Leave  to  appeal  was  allowed, 

and  the  court  said  (pp.  45-46)  : 

"The  question  of  whether  a  new  trial  granted  on 
the  ground  of  inadequacy  of  damages  may  be  limited  to 
the  issue  of  damages  only  has  never  before  been 
squarely  presented  to  this  court.   We  find,  however, 
that  in  other  jurisdictions  where  this  question  has 
been  raised  it  is  generally  recognized  that  in  actions 
for  damages  due  to  negligence  a  court  does  have  the 
power  in  a  orooer  case  to  set  aside  an  inadequate 
verdict  and  to  limit  a  new  trial  to  the  issues  of 
damages  alone.  *  *  *  [Citations.]  We  also  find  that 
here  in  Illinois,  in  accordance  with  the  weight  of 
authority  throughout  the  Uaited  States,  our  appellate 
courts  have  recognized  that  when  remanding  a  cause  for 
a  new  trial  on  the  ground  of  inadequacy  or  excessiveness 
of  damages,  an  appellate  court  may  limit  such  new  trial 
to  the  issue  of  damages  only.   Olson  v.  Chicago  Transit 
Authority.  346  111.  Add.  47,  aff'd  1  111. 2d  83,  on  other 
grounds;  Springer  v.  Yellow  Cab  Co..  328  111.  App.  354; 
Tennes  v.  Tennes.  320  111.  App.  19. 

"While  not  controlling  here,  we  find  the  reasoning 
of  the  above  authorities  to  be  persuasive,  and  therefore 
hold  that  either  a  trial  or  an  appellate  court  may  set 
aside  an  inadequate  verdict  and  order  a  new  trial  solely 
on  the  issue  of  damages  in  a  proper  case,  that  is,  in  a 
case  where  the  damage  issue  is  so  separable  and  distinct 
from  the  issue  of  liability  that  a  trial  of  it  alone  may 
be  had  without  injustice.   (Gasoline  Products  Co.  v. 
Chamolain  Refining  Co..  283  U.  S.  494,  75  L.  ed.  1188.) 
We  believe  that  in  the  instant  tase,  since  the  verdict 
against  Walker  on  the  question  ttf  liability  was  amply 
supported  by  the  evidence,  the  qViestion  of  the  amount 
of  damages  is  separable  and  distih^ct  from  the  issue  of 
liability,  and  that  the  error  whith  resulted  in  inadequate 
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damages  did  not  affect  the  issue  of  liability." 

The  court  then  stated  that  a  court  is  not  justified  in  ordering 

a  new  trial  on  the  issue  of  damages  alone  where  it  appears  that 

the  damages  awarded  by  the  jury  were  a  compromise  on  the  question 

of  liability,  and  further  said:   "In  this  case,  however,  there  is 

nothing  to  indicate  such  a  compromise,  and,  in  fact,  the  record 

points  rather  to  misunderstanding  or  confusion  of  the  jury  by 

the  evidence  of  the  Acme  settlements." 

James,  in  "Damages  in  Accident  Cases,"  41  Cornell  Law 

Quarterly,  d.  582,  said: 

"What  then  is  compensation?  The  primary  notion 
is  that  of  repairing  plaintiff's  injury  or  of  making 
him  whole  as  nearly  as  that  may  be  done  by  an  award 
of  money.   The  'remedy  [should]  be  commensurate  to  the 
injury  sustained.'   [Rockwood  v.  Allen.  7  Mass.  254, 
256.]   ' [W]hoever  does  an  injury  to  another  is  liable 
in  damages  to  the  extent  of  that  injury.'   [Dexter  v. 
Spear.  7  Fed.  Cas.  624,  No.  3867  (C.C.D.R.IU  1825)] 
Sometimes  this  can  be  accomplished  with  a  fair  degree 
of  accuracy.   But  obviously  it  cannot  be  done  in 
anything  but  a  figurative  and  essentially  speculative 
way  for  many  of  the  consequences  of  personal  injury. 
Yet  it  is  the  aim  of  the  law  to  attain  at  least  a 
'rough  correspondence  between  the  amount  awarded  as 
damages  and  the  extent  of  the  suffering,'   [Restatement, 
Torts  sec.  903,  comment  a]  or  other  intangible  loss. 

As  long  ago  as  1931  Mr.  Justice  Scanlan,  in  Princell 
V.  Pickwick  Greyhound  Lines.  262  111.  App.  298,  held  that  in  a 
case  where  the  evidence  showed  that  the  plaintiff  had  sustained 
a  broken  back,  that  he  had  been  operated  on  and  bone  grafted  to 
his  spine  which  resulted  in  a  stiffening  of  the  vertebrae,  that 
since  the  operation  he  was  obliged  to  wear  a  brace,  and  that  he 
would  suffer  pain  as  long  as  he  lived,  a  verdict  for  $75,000 
was  not  excessive.   In  the  case  before  us  the  uncontradicted 
evidence  ^bows  the -various  operations  performed  on  the  plaintiff, 
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the  fact  that  he  has  a  nonuflion  of  the  humerus  of  the  left  arm 

with  a  space  of  about  three-quarters  of  an  inch  between  the 

bones,  resulting  in  a  false  joint  and  in  a  shortening  of  the 

and 
arm  by  three  inches,^ that  his  right  leg  from  which  the  bone 

grafts  were  removed  still  causes  him  difficulty  and  limits 
his  activity.   He  is  required  to  wear  a  special  type  of 
removable  cast  which  covers  the  upper  portion  of  the  arm, 
and  the  arm  is  held  in  a  fixed  place  against  his  chest.   The 
condition  of  the  left  arm  is  such  that  all  doctors  agree  that 
it  would  cause  pain.   The  verdict  for  $30,000  is  inadequate. 
It  can  safely  be  said  it  was  not  the  result  of  a  compromise  but 
it  was  the  result  of  a  deliberate  attempt  on  the  part  of  counsel 
for  the  defendants  to  improperly  bring  matters  before  the  jury 
which  would  cause  them  to  return  a  verdict  in  an  amount  less 
than  adequate  compensation  for  the  injuries  suffered  by  the 
plaintiff  as  a  result  of  the  accident.  As  far  as  the  liability 
is  concerned  the  jury  had  the  matter  pinpointed  before  them. 
They  returned  a  general  verdict  in  favor  of  the  plaintiff  and 
against  the  defendants,  and  found  by  their  answer  to  an  inter- 
rogatory that  the  plaintiff  was  not  guilty  of  contributory 
negligence,  hence  clearly  finding  that  in  their  opinion 
defendants  were  guilty  of  negligence  and  that  the  plaintiff  at 
the  time  and  place  in  question  was  not  guilty  of  contributory 
negligence. 

The  trial  court  did  not  err  in  denying  Soper's  motion 
for  judgment  notwithstanding  the  verdict.   The  trial  court 
erred  in  not  sustaining  plaintiff's  motion  for  a  new  trial  on 
the  issue  of  damages.   The  judgment  of  the  trial  court  is 
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affirmed  insofar  as  It  entered  judgment  upon  the  jury's 

verdict  finding  defendants  guilty,  but  is  reversed  insofar 

as  it  entered  judgment  for  $30,000  upon  the  jury's 

assessment  of  damages.   The  order  of  the  trial  court  of 

October  6,  1961,  insofar  as  it  denied  plaintiff's  motion 

for  a  new  trial,  is  also  reversed,  and  the  cause  is 

remanded  with  directions  to  the  trial  court  to  grant 

plaintiff's  motion  for  a  new  trial  solely  on  the  issue 

of  damages.   The  order  of  October  6,  1961,  insofar  as  it 

denied  Soper's  motion  for  judgment  notwithstanding  the 

verdict  and  for  a  new  trial,  is  affirmed. 

Affirmed  in  part;  reversed 
in  part  and  remanded  with 
directions. 

Dempsey,  P.J,,  and  Schwartz,  J.,  concur. 
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"T/C  in    ^v  ^ 


G«aeral  ITo*   10457 
Jofie^  B-    Cassorlyt  Jr.  » 

PlaiTitiff -4ppell  e«  t 

Pearl  3.    Pointer  aaui  IDLoise 
2o  inter  » 


Agenda  .^o*   6» 


Clrc-ai-;:  Couirt  of 


Dejfandaats-Appeliajita*  )     , 

Haintir?  and- defendants  satared  into  a  Tvxitten  contract 
fay  tbe  Imllain^  o5  a  truck  inapeotion  Imildia^^,  plaiatif :f  to 
ttxsn±3h.  sata rials  and  lalaor  for  t&a  sam  ore  SI  4 » 200. 00*     She 
buildlBg  ^laa  to  "b*  buHt  in  aeeor^aace  with  plsaaa  and  a-^eifi- 
catitSQS  of  an  aroMtact  and  Tipoa  coaplatlon  the  artshiteot  'ssa 
to  f-.^jmiah  a  certificata  of  coaplstion  according  to  contract. 


A- 


Diffanaic©s  aroae  beiiween  the  partlss,  azid  iXLt^r  destaiids  ozi 
tne  part  al'  tlie  defandanta  -thai;  the  slai-stii^  oompleta  eon~ 
s-tracticai*  tha  defjenfi-sa-ta  entereil  Into  possessiim  and  acrti.—  - 
fied  tlie  plaintif!f  tii«»y  isFOuld  ooaplste  th©  sulldin^  theat- 
aaives*     Siere  was  conflictlK^  teatlaony  as  to  th©  unfijiish.— 
ed  -apoyk^     JPlalatifiT  ^rcra^t  s'oit  for  tlie  contract  price  and 
the  j^Lsy  fo-oB^  there  -was  dua  plaintiff  tii©  sua  ot  $13#-291»70* 
Jndgaeat  ^»as  ^iterad  for  plainti-if  and  deferidajits  appeal* 

As  g3*oi:uid3  fo?  appeal  #  defendants  claia  ths  plaintiff 
failsd  to  a,-9QT  bjtA  ^rovs  tlie  oertil'icata  of  sorxplstlon  'a^ 
"S»  aa^hlteet*  and  that  tha  siiit  ^saa  nrsaature  because  the 
ba±ldl3a^  waa  not  soa|CLQts<i» 

2h@re  is  littla  disjut®  as  to  facts: -tfcs'  factual  issue  ■ 
bsi2§  ths  asoont  of  "'otk  necessary  to  eoaplate  the  "building 
to  ^sns  ©nd  specli!itjationst  and  this  isaa  dsterainsd  Isy  tbs 
|ury«     fhis  laav^s  tlie  legal  quostioji  raised  bj  the  deifcmdaatSr 
iias&elji^  that  tiie  arehitaet^3  csartincata  ^as  ai  eoKdltion  p3t3~ 
eeSentf  aaa^  -Siat  tJie  plaintiff  having  S'ail3<i  to  avor  and  pro-TS 
the  certificate ►  the  eomplaiiit  \^&m  Isisufficisnt  and  the  plain— 
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-t±ft  can  not  recov-^T  ozi  th&  caa-ferate'i* 

f -xer^  ';v3B>  no  cvmixadn-t  or  ::jroc-f  oy  the  pXaiatif:?  that  -the 
areOrdltec-^  hud  .s±sren  a  oeri;i2"ica1i0  of  perforaanse  or  campletioa 
of  -fe^  wosfe.      irlais-airf  contendj?  that  the-  certi:?ieate'  vhxb  waived 
"bv  defandaiits,  ar.d  thfit  tlae  ''.-?erraen-S  of  eospletion  in  Paragraph. 
4  of  tlie  complaint  'ne.s  mifS±Qlen-t* 

In  ordar-  to  mi^s  or.  t2:se3e  -"-ass^tioas  it  is  necessary  to 
33saiaiiie  tbe  plsaul>i_?i5,  '    Sfh©  oesiplaint,  ;5tftsr  rscitla.^  the 
■??ritten  agreensnt  betiseaii  the  parties,   ia  2sra|q:^|ai  ^  of  tl-se 
coa^daint  3n.j3 :  . 

"Th&t  thereafter  pux'suarit  to  aaid  ".^rlttan  agrei^iea-t;  ■&.& 
]?lsi±nt±fT  did  ccTustnict  said  'Sruek  iaspecticm.  building 
on  the  J5aid  iaxopertj  of  the  dsf-sndaatg  la  aesoxtlance 
^ritli  saifJ  contract  btA  cojapleted  t;i«  aaxse  about  the  firsi;     - 
day  cf  AUt^ust  -U3»    1960,  and.  the  d©fsaaaats  have-  at  all    ' 
tiaos  aine©  azsd  ar?>  now  in  Boassssitsi  oi",  "ass  of  ^  an^ 
"beBseilting,  fitia  th©  said  buildings  so  constructed  "b^ 
the  ^aiatlff ..•* 
ttie  de:?endan-fr3  •*  ar.swsr  adsittad  'being  in  iposaessitsaa  of  tie  'pr^'^ 
aiass  as^d  Isuildl^^  l3ut  {l©2ii©4  plaintiff  constructed  th.«  truck 


inspection  buildin,^  on  aaid  pTOpsrt^-  pursuant  to  th&  a^ee— 
sejrfe  or  in.  aceordaac«  ^i"th  the  soni^Tact  and  aenied  tiiey  had 
reeedved  any  T3cne:^i1ia  from  tha  Mlldlng*     Th&  plaintiff!"  thoTreafter 
fllad  asx  aaended  coaplaiat*   sul:  did  agt  aiaerid  ]?ara.srapih  4.     2b3 
da^Bsasirfes  aas^rer^ii  the  aaien^ad  compXaiait  axtd  again  denisd  / 

that  plaiaatlff  oans-fcraeted  tfea  Is^llding  in  aceordanca  -tilth,  tim 
oontraett  denied  he  soa|0^tsd  ths  ^or^c  aa  Aa_g:u3i  t»  IS^O,  and 
f\*3rthey  ans^reria^  aet  tap  aoae  t^elva  iteEis  of  ossisirion  or  fali-ure 
0a  the  part  of  the  plaistif:f » 

^e  CS0®  ^is  tried  Ijef ore  3  Jiarj'  ansi  the  ^"ur^  i'otaid  the 
ai^s-acat  4^«  ts  iila±sti£f  ^is  #13»29t.70»     2h«  jvo^r  ammorsu  a 
apeciai.  iiitsrro^atorj  prop<Rms2ed  to  theat  rjarselys     '*3id  Joseph  3, 
Caaeerljj  Jr^t  make  substaaiitisl  ijerfosstane^  of  the  terras  01*  his 
ooEi-trse-%  adt^  xaarl  I3»  S^oiBtar  sad  Sloiso  r^inter*!  axisissering  ^es 
fbe  Sefendaats,  iii,  thair  post-trial  Siotion*  mcrrs^  tov  arrsat  odf 
5'Gdgsssxit  arid  for  a  k«ip  larial.     l^rs^  for  the  first  tlsss,  dsl'eadsat 
yais*.  ■^3©  quastioa  of  averjaeat  or  proof  of  tiie  arcbitect's  cserti- 
fica't*.   -,. 

:',i.„ .,,-,  Sae  dejfsaSants  ©enten^  that  ths  aTerssmt  in  I^ira^^aph'  4  0^ 
•^a'  eoaaplalnt  vma  insufficisatf  that  tlie  plaintiff  *  a  famishing 


G:f  the  arti::iteet*3  serliificate  &"as  a  cor-ditian  jTrecedesi-fc^  and 
there  'beiag  ao  a-versnaat  of  the  fusalahia^  of  t.he  ceri;if ica-ts 
and.  no  evidence  to  sliow  -.vhj  it  ^s^a  not  f^imiaaed,   th.©  pl2±n.z±:t£. 
mist  fail?  that  reoovary  coulJ.  'be  had  only  ari   the  aonl3:tiet# 
aad  failare  ta  aatls:f^  the  ocaadlticai  jrecedeast  -nuB  fatal.      In 
i3a-?i:-oarfc  of  thia  positioD,  def^idant^  oite-  a  rromoer-  oi'  eases 
holdizi^  tiisx  in  salt  oa  a  (Contract-*  r^jcoves-y  ootild  Iss  had.  only 
upoa  a  d©ciaraticsi  setting  up  the  osaitractt  ayarriag  psrforsaace 
aa  to  l^-umiahiiTg  the  material  snil  [^rfoxaing  the  work,  axtd 
statini^  the  reason  -"or  tha  -afJiilder'a  failars  to  satisfy  the  oon— 
■dition  precedent  and  comply  mth  fcha  contract  by  ftoaiiaiiing 
til©  architect *i5  eertl:ficate.      All  of  these  cases  ^cre  dseided 
C-efors  tl'te  adoption  of  the  GiTil  2ractl£je  .let  ol'  1953-     'Iho  Civil 
iTsetice  Aot  of  t933y  021  Sxipress  Gcnart  Rale  13$   adoptee  th© 
^•ale  tiaat  govarma  tctlay,   ia  -7hi&  la^-yoagss 

**(3)  In  pl^dlr:^  the  perforsaacs  of  a  coriditicn  precedent  la 
a  aantrao-fe,.  it  is  sTsfficiejit  to  alleys  ^ar-crally  that 
tbe  s^srig^  |>«rfGraed  all  -Uas  ©caidltiona  an  his  j^rtj  if' 
th«  allsgaticn  Xq  denisd^,  tha  faets  Eust  he  allayed 
in  !»033ii®otion  tvith  ti^  deaial  ahowitig  whertJin  thar© 


v/aa-  a  rail-oxa  i:i>  perform.'-*     Chap.    110,  Zectlan.  101.13 

(3),   HI*  Sar.    3tatutss» 

Tjndar  the  cases  citsd  lay  dafexidanta,   there  v/aa  a  dut^ 
on  13ia  psjrii  of  tae  piaintifx  to  S'*:ate  fes  i'easoE  for  ths 
faiX'are  t?j  satisfy,  tiie  .ooxiditioB  preeedesit*     ^^^li^j-^iEie  Cour't 
Bula  15  ■  cfcangad  this  2»d  pirovlded  that  tlie  lilaintll'f  could 
aliege  generally,  perfonsaaeQ  on  Ma  x-®^^  ^-^  "^"^^  cor^iitiana 
of  th«  oon.'tTactr  sad  i:f  "She  allegatioa  "bo  daaled,   the  facta 
Huaii  lo©  alXsged  ia  cormeciioa  with  the  denial  siiowlixs  ^sr-sin 
there  sas  a  failure  to  peri'ors* 

IZL  ti53  ease  o±  Son^^sa  t^    3>onool  rist-   '.'o-    ]  t   Pot;^;  Gcun-tys 
111* »  o  111.   Ipp-i.    2d  466,   at  .I5a,i9  471  y   tne  cov.rt  ssys  that  "Kuadaar 
odsjaoa  l^-m  it  ■^sas  rieesasajry  in  rcccm^r^'  ufosi  a.  ceiitraoi;  tQ  plsad 
the  soaditioas  preeedsnt  arid  that  thosa  aosditiaas  k'ui  !x?aa  ■fak'^ 
filled^  or  that  taer^-.-jsas-  a  legal  ©scuae  for  the  ncarfalfll.1- 
sent.     Bit,   tha  eoart  rurtfcer  kald,  -jadar  S-asrscaa  3©urt  l&ala-  13>. 
it  t&  ss£flaieat-.  to  alle^a  gsuersJLlj  that;'  tha  isirty  perf'ors^d 
alX  .^^le  conditiffiis  cej  Jiis  part|i  and  if  l^ia  alla-jaticsn  ^e  denied  i^ 
tha  facts  Eaiat  "be  all3gs4  in  eojmeetioa  sltli  mxdh  denial  shorn— 
Ung  wherein  tfcere  ^ns  a  failure  to  perform*      la  that  case, 


tnera  miB  a  oerisiiTiQata  of  corapisiiion  approTsd  by  .321  arisi-;!-- 
teolft  Irat  fnam  a  rsadlag  of  ■fcljat  ease  it  does  not  appesir  t;hai 
the  aTO£ii1ieot*3  certifieete  -aaa  a  Bafc'tar  in  issroe* 

la-  suli}  aii  aa  oil  lease  -aiiers  eoaplaiat  alleged  2X32?fon2ance 
oa  parlk  of  pladiatift  and  defei^dasl;-  3sde  anlj  a  £3ssrgd  d^iial 
o:^  plainti:g:f  *3-  p<5r:?02r2S2nce  an*i  failsd  to  allege  Xasta  alaowiiig 
plalatil:? *  s  ■  f ail-aore  to  perf orsj,  -ihs  dgplal  mis  hold  to  lie  an 
aoJaisslon  a:?  th«  ,.^rl-Ojpsmrx-«   of  conditions  prece42ea't  in  th© 
lease*     "oOoarv  ^.^   Olarh .   319  111-  App«   520.     In  suits  oa  instirane 
poliaiea  '.^nere  the-  ^^olicj  r.oliier  allagsd  lia  hiid   psriforsj^d  all 
condltioua  of  jjolisy,  th©  insujraEce  saapany*3  ■■jarse'ral  denial, 
T^'itikout  apecirically  ahowlaii^  facta  -^feereiij.  plaiatirf  hud  failed 
to  per^5«a  «onditlaa  precedent  o5P  sl-yiag  notice  of  death  of 
iasarad^  adsiit^ed  general  alls^tlaji  sf  perforaancs  of  eaciditloai 
Snloe  T^i    Jii-^rlcart,  ?i?.nilT  5¥r?te<?tion«  29 1  HI.   Ap^j*  B23l  ^^eiss  v» 
Stardarti  Ir.s.   gQ>   of  H-   ?>  >  13  111*  App.   2d  457/ 

In  this  ca.'^ef.  the  defejidssatE''  in.  tbeir  amswer  all&gs<I  soEic 
tx?elira^  specif  la  A^ailiirT^st  caa  tbst  ^ixt  oS^  th&  plalstiftf*  bat  did 
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not  allege  the  failure  to  rumiah  th«  architect's  certificate 
until  tha  issue  was  raised  in  the  post-trial  motion. 

That  the  defendants  can  raise  the  point  that  tha  cora- 
plaiat  failed  to  stat^  a  cause  of  action  in  a  '_iotioa  in  arrest 
of  j^gaent,  is  conceded  by  the  plaintiff,  but  that  point  is 
not  iaportaat.  Paragraph  k-   of  the  complaint  alleges  in  general 
language  that  pursxjant  to  the  contract,  the  plaintiff  did  con- 
st xnict  the  building  in  accordance  with  said  contract.  That 
language  is  sufficient  under  Supreme  Court  Rule  13.  Tha  dafand- 
ants  denied  Paragraph  4  of  the  complaint  generally  and  specifical- 
ly as  to  some  twelve  alleged  failures  on  the  part  of  plaintiff, 
but  did  not  deny  as  to  the  fujmishing  of  the  architect's  certi- 
ficate. Did  this  constitute  an  admission  or  waiver  as  totha 
architect's  certificate?  Giving  the  wording  of  Supreme  Court 
Hula  X3  its  reasonable  interpretation,  the  defendants  had  a  duty 
to  allege  factsj^howing  the  failure  of  plaintiff  to  fttmish  the 
architect's  certificate.  This  they  failed  to  do.  By  such  fail- 
ure,, they  admitted  the  general  allsgatioa  of  perfonaance  on  the  p&z 
of  the.;  plaintiff,  except  as  to  those  specifically  denied.  McCuan 

'''S^'i^^i'^^-   •■V-:-:'''r,''  .'■■'.  ■  ,  '     ■  '    ^  ■   ' 
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V .  Claro t   319  111.  App.  520 ;  Enloe  v.  American  Family  Pro  _ 
taction,  29I  111,  App.  623;  '»?'9i33  v.  Standard  Ins,  Co.  of  N.T». 
15  111.  App,  2d  457.  Having  waived  or  admitted  the  furnishing 
of  the  arehitect's  certificate,  they  can  not  on  appeal  or  in 
the  po3t  trial  motion  raise  the  question. 

The  Civil  Practice  Act  of  1933  was  intendad  to  eliaiiaate 
the  technical  and  legalistic  rules  of  practice  that  had  obtained 
for  so  long  in  Illinois.  The  Practice  Act  and  the  Supreme 
Cotirt  Rules  were  adopted  to  dispose  of  litigation  expeditiously 
and  in  an  orderly  manner.   The  piorpose  ^as  to  simplify  the  pro~f 
ce^Uira  and  the  prime  object  of  the  Act  was  to  enable  the  parties 
to  a  cause  to  have  the  meiT-ts  of  their  controversy  passed  upon 
by  the  courts  -  the  realities  considered  rather  than  that  the 
laatter  be  decided  upon  mere  technicalities  which  often  justly 
bring  the  courts  into  disrepute. 

In  this  case,  if  the  defendants  considered  the  failure  of 
the  plaintiff  to  furnish  the  architect's  certificate,  an  important 
and  necessary  part  of  their  defense,  they  had  the  duty  to  plead  su. 
failure  and  have  the  jury  and  the  court  pass  on  that  question  as 
■well  as  all  the  other  questions  in  t  he  cause. 

The  jude^nent  vill  be  -tf  firmed . 


Affimed, 
CAaaOLL,  P.J.  and  HOETH,  J.,  concur, 
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IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT      FIRST  DIVISION 

^* -  I  .  TERM.   A.  D.    I960p 


iFDILl® 

AUG  7    19&3 
PAULV.  WUNDER 

Cterk  Appellate  Court  Second  District 


AIDA  A.  HEABLER, 

Plaintiff  Appellant. 

vs. 

JEWEL  TEA  COaaPANY,  INCOR- 
PORATED. ROGER  N.   HEABLER 
and  LOUISE  HEABLER. 

Defendants  Appellees. 


Appeal  froH}  the 
Circuit  Court  of 
Winnebago  County 


c  ss=.s:r j^.sc:=r:;=:sr:33££ 


Smith.  J.: 


The  plaintiff  and  her  adult  son.  the  defandant  Roger  Heabler,  purchased 
a  hoirse  for  themselves  and  a  minor  son  of  the  family  iti.  1956.     The  mother  furnished 
the  down  paycnent  of  $2. 000.  00  and  made  the  monthly  paynrients  of  $54. 91  on  the 
mortgage  of  $9,  750.  00.    Roger  paid  room  and  board  of  $15.  00  to  $20. 00  per  «ireek. 
The  title  to  the  property  was  taken  in  joint  tenancy  by  the  txiother  and  Roger.    All 
contract  papers  and  the  mortgage  were  signed  by  both  of  then',  at  the  request  of  the 
mortgagee  because  of  the  mother's  age.    Roger  married  in  November  of  1958  and 
continued  to  reside  in  the  property  with  his  wife  until  ^)arch  30,   1959. 

Roger  was  employed  by  the  Jewel  Tea  Company  and  became  indebted 
to  them.    The  company  reduced  this  iiuiebtedness  to  judgment  on  Felsruary  3.   1959. 
On  March  30,  the  same  year,  Roger  and  his  wife  conveyed  his  Interest  in  the  property 
to  his  mother  and  moved  away..    On  May  20,  an  execution  was  issued  cm  the  judgment 
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against  Roger.    Levy  on  Roger'a  Interest  and  sale  followed  in  due  course  and  on 
June  10,   1959,  Jewel  Tea  Company  bid  $2,  916. 45  at  the  sale  by  the  sheriff,  and 
received  its  certificate  of  purchase.    Plaintiff  then  filed  her  suit  seeking  to  remove 
the  judgment  and  the  certificate  of  purchase  as  a  cloud  on  her  title.    The  trial 
court  dismissed  her  suit  for  want  of  equity  and  it  is  this  decree  that  we  review. 

Our  jurisdiction  is  challenged  by  a  motion  to  transfer  this  cause  to 
the  Supreme  Court  on  the  theory  that  a  freehold  is  necessarily  and  directly  involved. 
This  motion  we  took  with  the  case  and  now  deny.    A  suit  to  remove  a  judgment  or 
a  lien  on  real  estate  does  not  involve  a  freehold,  Irwin  v.  Manley,  276  111.  353, 
114  1^1.  E.  566,  nor  does  a  proceeding  to  set  aside  a  sheriff's  certificate  of  purchase 
as  a  cloud  on  the  title.  Involve  a  freehold.    Johnson  v.  McDonald,   196  III.   394, 
63  N.  E.  730;  Hackett  v.  Logan.  257  III,  326,   100  N.  E.  978. 

Plaintiff's  principal  contention  is  that  the  levy,  sale  and  certificate 
of  purchase  are  void  for  failure  of  the  sheriff  to  tender  the  plaintiff  |2,  800.  00  for 
her  homestead  exemption  and  proceeded  to  sale  without  compliance  with  Chapt.  52, 
Pars.   1-12,  111,  Rev.  Stat.,   1959,  relating  thereto.     There  is  no  doubt  that  the 
judgment  against  Roger  became  a  lien  on  his  interest  in  this  property  on  February 
3,   1959,  and  that  his  deed  to  his  mother  was  necessarily  subject  to  this  lien  and 
the  lien  of  the  mortgagee  previously  given  by  him  and  his  mother.    Indeed,  plaintiff 
does  not  suggest  (rtherwise.    Roger  has  not  and  does  not  claim  ai;^  homestead  rights 
in  the  property.    It  is  equally  clear  from  the  levy  and  certificate  of  purchase  that 
only  Roger's  interest  in  the  property  was  sought  or  reached  by  the  sale.     Whatever 
ma^  have  been  Roger's  pixrpose  in  conveying  his  interest  in  the  property  to  his 
mother,  it  was  wholly  abortive  as  an  effort  to  destroy  the  effectiveness  of  the 
judgment  lien  and  the  rights  of  the  judgment  creditor  reposing  therein.    Neither  did 
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it  enlarge  nor  in  any  wray  diminish  the  rights  that  his  mother  then  had  in  the 
property.    The  levy  and  sale  by  the  judgment  creditor  did  neither  either.     What- 
ever her  homestead  rights  may  be,  they  may  appropriately  be  asserted  by  her  if 
and  'f/hea  Jewrel  attempts  through  partition  or  otherwise  to  reduce  its  interest  in 
the  property  to  cash. 

In  her  reply  brief  plaintiff  suggests,  for  the  first  time,  that  because 
of  her  age  and  her  payments,  Roger  was  holding  only  the  naked  legal  title  as  a 
trustee  for  her  or  occupied  the  position  of  a  mere  guarantor  on  the  note  and 
mortgage.     This  position  was  not  asserted  in  the  arriended  cosxi plaint  in  the  abstract 
or  in  plaintiff's  original  brief.    It  is  not,  therefore,  before  us  for  determination. 
The  mere  allegation  that  the  plaintiff  is  now  in  possession  of  the  property  as  her 
homestead  and  clainrss  to  own  the  property  in  fee  simple  are  insufficient  to  over- 
come the  legal  presumption  that  a  gift  to  her  son  was  intended  at  the  time  the 
property  was  placed  in  joint  tenancy.    Moore  v.  Moore.  9  IlL  <2d)  5S6;  138  h,E, 
2d  562. 

Perceiving  no  error  in  this  record,  the  judgment  of  the  trial  court 
should  be  and  it  is  hereby  affirnried. 

Affirmed. 

McKEAL,  P.  J,  and  DOVE,  J.  concur. 
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IN      THE 
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MAY    TERM,    A.D.    196  3 


Glenn   Oonath , 

Plaintiff-Appellee, 

V 

Anna  L.    Donath, 

Defendant- Appellant. 


PAULy.  WUNDER 

Cleik  ftppellfile  Court  Second_Dist|ct 


Appeal  from  the  Circuit 
Court  of  Peoria  County. 


novK,  J. 

On    Tune   13,    1962,    rienn  Donath   filed  his  unverified 
complaint   for  divorce   in   t^e   Circuit   Court  of  Peoria   Countv, 
setting   forth   the  marrla?^o   of  the   pr»rtic55   at   Rockford,    Illinois, 
on  November  26,    1927,   and  allejiinj*  that   the  children  horn  of 
the  warriage   are   adults   and  that   thev  had  estahlished  separate 
doraiciles.      The   complaint   further  aliened  thfit  the  parties  had 
lived   together   as   husband   and  wife  until   October    ,    l?>6n,    at 
which   time,   the   co?3plaint   charged,  plaintiffs   '•?i  ^e   deserted 
him  without   reasonable   cause   and  that   since   October,    1960,   she 
has   refused  to   live  v?ith  hini.      The   cowplaint   praved  for  a  divorce 
on  the   grounds   of  desertion   and  for  such   other  relief  as  the 
court   dee>ped  proper. 

At   the   same   time  the   cowplfiint  was    filed,   the  plaintiff 

filed  the   following;  affidavit    for  publication,  viz; 

'*The  undersi  <?ned,    Clenn    Honath,   hereby  maVos 
affidavit  and  states   that   he   is   the  plaintiff 
in    the    .■action    of   '^lenn    Henath   v    ^nna   !,.    Hcnath, 
and  that   said   Anna   L,    Honath ,   defendant   in 
this    action,   has    departed    "rom   the   State    of 
Illinois,    and  to  the  best    of   his   knowledge 
and  belief,    is   still    livinf   outside    the   '^tate 
of   Illinois,    at   a  place   to  hlw  unknown;   her 
last   known   address   was   602   \'ew  York    Avenue, 
Aurora,    Illinois," 
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The  customary  notice  was  puhilshcd  in  the  Peoria  Daily 
Record  once  each  week  for  three  successive  weeks  notifying  defendant 
that  the  cause  was  pending  and  that  a  default  could  be  entered 
against  her  on  or  after  July  18,  1962,   On  that  day  an  order 
defaulting  the  defendant  w.-is  entered,  the  cause  was  heard,  and  a 
decree  rendered  dissolving  the  marriage  between  the  parties,  barring 
each  of  them  frons  any  Interest  in  or  to  the   real  or  personal  property 
of  the  other,  and  from  any  riRht  of  support  and  alimony. 

On  September  24,  1962,  more  than  two  months  after  the  decree 
was  rendered,  the  cause  was  re-docketed, on  motion  of  the  defendant* 
and  she  filed  her  petition  praying  for  an  order  sottinr:  aside  the  decree 
rendered  on  July  18,  1962,  on  the  ground  that  the  allegations  of 
the  affidavit  upon  which  the  publication  notice  was  based,  were 
untrue.   The  respondent  appeared  and  made  an  oral  motion  to  ??trike 
the  petition  "because  of  laches".   This  motion  was  hexrd  and  the 
chancellor  reserved  his  rulinj»  thereon,   '^o  other  responsive  pleading 
was  filed  to  this  petition,  but  a  hearing,  was  had,  at  the  conclusion 
of  which  the  chancellor  entered  an  order  denying  the  prayer  of  the 
petition.   To  reverse  this  order,  Anna  L,  Donath,  appeals. 

Appellant  testified  that  for  twenty  years  prior  to  September 
30,  1960,  she  and  her  husband  lived  together  and  nade  their  home 
at  No.  1433,  20th  Avenue  in  Rockford;  that  on  September  30,  1960, 
appellee  told  her  to  "i'.et  out  and  pet  a  iob";  and  that  she  did  so 
and  took  with  her  some  of  her  personal  belongings;  that  from 
September  30,  ITfiO,  until  the  first  of  October,  1961,  she  made  her 
home  with  her  sister-in-law  at  707  1/2  North  Court  Street  in  Rockford; 
that  durin-j,  this  time  her  husband  continued  to  live  at  the  20th 
Avenue  address;  that  from  the  home  of  her  sister-in-law  she  went 
to  the  home  of  her  sister  at  No.  2838  Bildahl  Street,  Rockford, 
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where  she  remained  from  October  1,  1961,  until  January  23,  1962, 
at  which  tine  she  went  to  live  with  Louise  Ferguson,  the  wife  of 
her  brother,  at  No.  2329,  17th  Avenue,  Rockford,  and  has  lived 
there  since  that  time  and  was  making  her  home  there  at  the  time 
of  the  hearing  of  this  petition. 

Appellant  further  testified  that  she  had  never  heen  out 
of  Rockford  from  the  date  she  left  her  home  on  September  30,  1960, 
until  the  date  of  this  hearing,  except  to  ro  to  the  home  of  her 
son  at  Beloit,  Wisconsin,  fourteen  ailes  north  of  Rockford,  for 
several  week-end  visits,  and  upon  one  other  occasion,  about  one 
week  before  Labor  Oay,  i£r62,  she  and  her  son  visited  her  daughter, 
Mrs.  Jeanette  arown  at  Ripley,  Tennessee,  and  upon  this  visit  she 
was  away  from  Rockford  for  only  one  week. 

Appellant  further  testified  that  during  the  year  which 
iaaediately  followed  their  ssparation,  and  while  she  lived  at 
70  7  1/2  North  Court  Street,  Rockford,  she  received  5  or  4  letters 
froai  appellee,  which  were  mailed  in  Arizona,  and  thereafter  she 
received  fro«  him  some  flowers,  which  were  sent  to  her  at  her  son's 
address  in  deloit;  that  she  had  never  lived  in  Aurora  and  had 
never  been  in  Aurora  after  her  marriage  to  appellee  on  Movember  26, 
1927,  and  had  never,  at  any  time,  received  any  notice,  letter,  or 
coamunication  of  any  kind  from  the  Circuit  Court  of  Peoria  County 
in  connection  with  this  divorce  action. 

Louise  Ferguson,  the  wife  of  a  brother  of  appellant, 
corroborated  appellaut  as  to  the  several  places  she  had  lived 
since  the  parties  had  separated,  and  testified  that  she  was  living, 
at  the  time  of  the  hearing,  at  No.  2329,  17th  Avenue,  Rockford, 
and  that  appellant  was  living  with  her  at  that  tinso,  and  had  been 
for  nine  months  prior  to  thtt  tin*'  Shdtthat- appellant  i^as  '  livMg' at 
707  1/2  Morth  Court  Street  in  Rockford  before  she  came  to  live  at 
the  hone  of  this  witness. 
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Mrs,    Ferguson   further  testified  that   on  May   29,    1962, 
respondent  called  her  by  phone    and  stated  that  he  wished  Mrs. 
Ferguson  would   contact  hi*?   wife   and  give  her  some  papers   to  sign. 
At   this  point  in  the  proceedings   the   court   inquired  of  the  witness: 
"Did  you  tell  him  where  his   wife  was?"     The  witness   answered: 
••He  didn't   ask  ae."     The  court  then  said:     ••She  was   living  there 
with  you,   but  you  did  not   tell  him?**     The  witness   answered:      "No, 
I   did  not  tell  because  he   didn't   ask, sir.      If  he  had  asked  me, 
I  would  have  told  him."     The   court   then   inquired;      "What  was   the 
nature   of  the  papers.      What  were   the  papers   about?"     The  witness 
answ«red;      "Well,    about    a  farm  in  Wisconsin,      For  her  to  sign 
some  papers.      I   didn't   understand   it,   but   that's   what  he   asked. 
I  was   supposed  to  present  her   the  papers  when   I   came   in  contact 
with  her.      The  papers   came.      I   gave  them  to  her.      Yes,    I   did," 

Appellee  testified  that  the  papers   referred  to  by  Mrs. 
Ferguson  was    a   lease   and  that  he  enclosed  it  with   the   letter  which 
he  sent  Mrs,    Ferguson  to  give  his   wife.      This    letter  was   offered 
and  admitted   in  evidence,    and   is   as   follows: 

"Aurora,    111.    May   29,    1962. 

"Dear  Anna: 

Sign   this   if  you  want   to  and   I  will   take 
it   up  there   and  see   you   and   get   our  share. 
Mack  rent   it    last    '61  for   $600,      I   didn't 
get   any,    did  you? 

Yours   truly, 

Glenn 

602   New  York.    Phone    76600" 

Appellee,    in  response  to  his   counsel's  question   for  an 

explanation  of  the   statement   in  his   affidavit  that   the    last  known 

address   of  his   wife  was   602  New  York   Avenue,   Aurora,    Illinois, 
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testified  that  this  address  in  Aurora  was  602  Niew  York  Avenue 
aad  that  a  friend  of  his»   Ike  Steward,  told  bin  that  he  saw  ro- 
spondent  eatirsit  In  a  Chinese   lustaurant   in  Aurora  but  that  he. 
Steward,  did  not  tell  hl«  that   respoTident  ever  lived  there. 

Appellee   further  testified  that   on  July   20  or  21,    1962, 
he  sent  a  copy  of  the  divorce  decree  to  Georjje  Perguson,   a 
brother  of  appellant,   thinkini:  that   respondent  wight   get   It   and 
identified  the  envelope  in  whicit  the  copy  of  the  decree  was  mailed, 
itespondent  testified  that  she  did  receive  a  copy  of  the  decree 
in  an  envelope  which   she   identified   ipon  the  hearing.      This  en- 
velope was   addressed  in  the  handwriting  of  Appellee,  to  Anna  L, 
uonath,   Hockford,   Illinois,     The  street   address  **329,   17th  Ave- 
nue**, was    lined  out  with  a  pencil  and  *'2329,   1 7th  Avenue**  written 
in.     It  was  at  this  address  where  apf»ollant  was    living  at  the 
time     the  coisplalnt   for  divorce  was  filed  and  when  the  decree 
was  entered.     The  envelope  containing  a  copy  of  the  decree  was 
postmarked  "aailicothe.   Illinois,  July   18,   !:»»  P,  M.,   1962**. 

Appellee   further  testified  that  after  he  and  his  wife 
separated  he  did  net  know  where  she   lived;   that  he  att©»pted  to 
find  out  by  asking  his  daughter-in-law  ?ind  also  Hr,»,   Ferguson, 
but  they  did  not  fll  him,     Mi«  version  ©f  what  took  place  when 
they  separated  on  Septemher  iQ,   1960,  was  that  he  told  his  wife 
he  was   going  away  for  the  weekend,   and  that   she   could  go  and  stay 
with  her  brother;  that  he  did  go  away  and  when  he  returned  ho»5ie 
she   was   not  the n  :    but   on  the   following  Tuesday,  she  came  bncJc 
and  obtained  sos^e   of  her  clothing,   and  the  next    Friday  she   returned 
and  **$tripped  evcrythinf.  out  of  the  apartment". 

The  Statute,  :#ith  referet»co  to  service  by  puhllcatlon, 
provides   that  whenever,   in  any   action  affecting  property  or 
status,  within  the   jurisdiction  of  the  court,  plaintiff  or  his 
attorney  shall  file,  at  the  office  of  the  Clerk  of  the  Court 
in  which  his   action  is  pending,   aa  affidavit   showing  that  the 
defendant  resides  or  has   gone  out  of  thaAstata,  or  on  due   inquiry 
cannot  be   found,   or  is  concealed  within  the  state  so  that  process 
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cannot  be   served  upon  him,    and  stating  the  place  of  residence   of 
the   defendant,   if  known,   or  that   upon   diligent  inquiry  bis  place 
of  residence  cannot  b©   ascertained,   the  Clerk   shall   cause   publi- 
cation  to  be   made   in  some  newspaper  published  in   the   county  in 
which  the   action   is   pending,      (111.    Rev.    '^'t.   Chap.    110^   Sec.    14). 
Ths   affidavit   of  plaintiff   in   the    Instant  case   states, 

(1)  that   defendant  hss   departed   fron  the   State   cf   Illinois, 

(2)  That   she   is    livirig  outside  the   Statr   of  Illinois,   at   a 
place   to  him  unkrown,    and   (3)    that   her   last   known   address  was 
602  New  York   Avenue,   Aurora,   Illinois, 

The   statute   did  fiOt  recjuire   plsiritlfF  or  his    attorney 
to   state,    in   ths    affidavit    for  publication,   the    last  Irnov^n    Illi- 
nois  address   of  defendant  but   the   aifi<'avit    state--'   it   v.-as   f02   New 
York   Avenue,    Aurora,    Illinois.      This   was    false   and  pl.itntiff  knew 
it    was   untTut;   because   he    testified   that   he   vvs    ln'In<;   vX    this    ad- 
dress  in  Aurora     on   May   29,    196?   and   the   unccntracUcted  fvidencc 
is   that   defendant  was   rot   in   Aurora  and  had  never  been  a'    this 
address. 

As   the   affidavit    ststed  that   defendant   departed   from 
the   State   of   Illinois    and  was    livinj;   outside  the   State   of   Illinois 
and  at   a  place   unknown   to  the  plaintiff,   it  was   incurabent   on  plain- 
tiff or  liis   attorney  to  state,   in   the   affidavit,  upon  which   the 
publication  notice  was   based,    that,    upcm   diJigent   inquiry,   her 
place   of  residence   could  not  be   ascertained.      The   affidavit   did 

not   so   state,    and   was    insufficient.     (Spaldinr   v.    Pahrnev,    IflS,    Til. 
App.    602,    604.) 

The   record  discloses   that   a  copy  cf  the  publication  no- 
tice, together  with   a  copy  of  the   cowplaint  mos  i/isiled  by  the   clerk 
on   June    15,    196  2,   addressed   to  defendant    at   602   New  Vcri'.    Avenue, 
Aurora,    Illinois.     The    record  does   not   show  that   it   was   ever   re- 
turned to  the   clerk   but  that   is   not  strange   because    At>pellea  was 
living  at   that   address.      Respondent  testified  that   she   did  not 
receive   this   notice   or   a  copy   of  the   complaint, 
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Respondent   did   receive   a  copy  of  the   decree  within   a   few 
days   after   it   was   rendered   on  July    18,    1962,   but   delayed  until   September 
24,    1962,   before   filing  her  petition   in  which  she   prayed  that  the   decree 
be   set    aside.      In  her  brief  she   states   that   the  most   important  portion 
of  the   decree  was   that   part  which   barred   the   defendant   from   r^otting 
alimony  from  the  plaintiff,   despite  the   fact   that   tho  parties   had  been 
married   for  a  period   of  thirty-five  years,    and  upcr    oral   argument   in 
this   court,   her  counsel  stated  that    appellant  was   not    seriously   concerned 
about  the  portion   of  the   decree  which   granted   appellant    a   divorce. 

The   applicable   portion   of  the   Practice    Act   provides   that   if 
any  final   judgment   or   decrea   is   entered   against   any   dafcndapt,   who 
has   been  served  by  publication  with  notice   of  the   coramenceraent   of  the 
action,    and  v^ho  has   not   been   served  with   a   copy   of  the   complaint,   or 
received  the  notice   required   to  be   sent   hirn  by  mail,    or  otherwise   brought 
into   court,    and   he    shall   within    30   days    after  notice    in   writing   c^iv^n 
him  of   the   judgment   or  decree,   or  within   one  ve'ar  after   the    1ud.t^n)ent   or 
decree,    if  no  notice  has   been   given   as   aforesaid,    appear  in   open   court 
and  petition   to  be  heard  touching  the  matter  of  the   iud^Tient  or  decree, 
the   court   shall  upon  notice   being   given  to  the  parties    to  said  action 
who  appeared  therein,   set    the  petition   dt>!'>n   for  hearing   and  may  allovf 
the  parties   to  answer   the   petition,    and  if,   upon   the  hearing,   it   appears 
that   the   judgaent   or  decree   ounht   nor,   to  fiavo   been  made   against   the 
defendant,    it   may  be   sot    aside,    altered,    or  amended   as    "pprars    just, 
otherwise   such  petition  shall   be   dismissed   at   petitioner's   costs. 
(Ill,    Rev,    St.    Chap.    110,    sec.    SO,   sub-par.    8), 

In   order  to  justify   the   r(»ndition   of   a  default    decree,   it   must 
appear  that   the   defendant  was   served  with  process   as  provided  by   law. 
The  process   here  was   the  publication  notice,   tlie  basis   of  ';hich   was 
appellee's   affidavit.      The   statements   therein  were   false    and  known   to 
appellee  to  be  untrue.      If  there   was   no  proper  service   the   trial    court 
acquired  no   jurisdiction    to  enter   the    decree. (Vancuren   v,    Vancuren,    348 
111.    App.    351,    357). 
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The    law  conteaplates   s   d  requires   that  ev«ry  defendant 
be   given  the  best   possible  notice  of  the  pendency  of  suit   and   it    is 
only  where  personal  service   cannot  be  had  that  substituted  wervice   is 
perjnitted.    (Anderson  v,    Anderson,   292    Til.    App,    421,   426.) 

The  order  of  the  Circuit  Coart  of  Peoria  County 
dismissing  tha   petition   of  appellant  is   reversed  and  this   cause   is 
remanded  to  that   court  with  directions   to  enter  an  order  setting 
aside  the   decrse  of  July   18,    1062,   and  fnr  such   further  proceedings 
as  "iiay  appear  to  be  just   and  equitable. 


Order  reversed   and  causa  reraandcd. 
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HELEN  KWASNIEWSKI, 

Appellee , 

V. 

"GABRIEL  BULTINCK,  KEENEYVILLE  GARAGE, 
and  JOHN  DOE, 

On  Appeal  of  KEENEYVILLE  GARAGE, 


4£1A' 


APPEAL   FROM 


CIRCUIT  COURT, 


COOK  COUNTY 


Appellant. . 
MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT: 

On  February  10,  1961  plaintiff  filed  an  affidavit  for 
replevin  for  a  1959  Lincoln  Continental  four-door  sedan,  valued  at 
$3000.00,  which  she  stated  had  been  wrongfully  taken  and  detained 
by  Gabriel  P.  Bultinck,  Keeneyville  Garage,  and  John  Doe.   She 
alleged  that  the  car  was  not  being  held  for  any  tax,  assessment,  or 
fine  levied  by  virtue  of  any  law  of  the  State  of  Illinois  against 
her  property  or  against  her  personally,  nor  was  it  seized  under 
any  execution  or  attachment  against  the  goods  and  chattels  of 
plaintiff  liable  to  execution  or  attachment,  nor  held  by  virtue  of 
any  writ  of  replevin  against  plaintiff.   On  April  21,  1961  defendant 
Keeneyville  Garage  filed  its  answer  in  which  it  averred  that  at  its 
instance  a  writ  of  attachment  was  issued  by  Police  Magistrate 
Bultinck,  a  defendant  in  the  instant  suit,  and  served  on  Ted  Krause, 
also  known  as  Theodore  A.  Kwasniewski,  husband  of  the  plaintiff, 
since  he  had  failed  to  pay  a  bill  in  the  amount  of  $451.21  for  work 
done  on  the  car;  and  that  the  car  was  removed  from  the  possession  of 
Ted  Krause  in  accordance  with  such  writ.   Keeneyville  Garage  demanded 
judgment  in  the  amount  of  $451.21,  plus  additional  court  costs, 
storage  charges,  and  attorney's  fees. 

On  May  10,  1961  Gabriel  Bultinck,  in  his  capacity  as  a 
police  magistrate,  filed  his  answer  in  which  he  stated  that  he  held 
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the  car  in  custodia  legis  while  he  awaited  the  order  of  the  trial 
court  with  respect  to  the  disposition  of  the  chattel,  and  he 
submitted  the  property  to  the  jurisdiction  of  the  court  pending 
outcome  of  the  action.   On  January  9,  1962,  upon  trial  and  after 
extensive  examination  of  the  parties,  the  trial  court  entered  an 
order  finding  that  the  repair  bill  was  just,  that  the  car  was  seized 
lawfully  on  the  writ  of  attachment,  and  that  defendant  Keeneyville 
Garage  was  in  lawful  possession  of  the  vehicle*  and  the  court 
rendered  judgment  for  that  defendant. 

On  April  5,  1962  plaintiff  filed  her  petition  representing 
that  the  repair  bill  had  not  been  paid,  that  it  was  just,  that  the 
car  was  seized  lawfully  on  the  writ  of  attachment  and  accordingly 
the  trial  court  found  defendant  to  be  in  lawful  possession  of  the 
vehicle  and  rendered  judgment  in  its  favor,  and  that  on  March  8,  1961 
judgment  had  been  entered  by  Police  Magistrate  Gabriel  P.  Bultinck 
in  favor  of  Keeneyville  Garage  and  against  Ted  A.  Krause  in  the  sum 
of  $451.21  and  costs,  which  judgment  was  the  subject  matter  of  the 
repair  bill  that  the  trial  court  found  to  be  just.   She  tendered 
in  open  court  the  sum  of  $451.21,  together  with  costs,  and  asked 
that   orders   be  entered  allowing  her  to  deposit  that  sum, 
together  with  court  costs,  with  the  clerk  of  the  court, 
and  directing  Keeneyville  Garage  to  turn  over  the  Lincoln 
Automobile  to  plaintiff.   On  April  30," 1962  the  corporate 
defendant  filed  its  answer  in  which  it  asked  that  the  court  deny 
plaintiff  leave  to  deposit  $451.21  plus  court  costs,  and  asked 
alternatively  that  the  court  assess  plaintiff  for  storage  fees  and 
attorney's  fees  from  the  date  of  the  seizure  of  the  vehicle  on 
January  13,  1961  to  the  date  of  the  answer,  plus  the  repair  bill  of 
$451.21,  plus  court  costs  involved  in  the  seizure  of  said  vehicle 
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by  writ  of  attachment  on  January  13,  1961,  and  court  costs  incurred 
in  the  instant  suit  and  an  additional  Circuit  Court  suit  (the  judgment 
of  March  8,  1961  had  been  appealed  on  a  writ  of  certiorari  and  the 
case  was  still  pending  in  the  Circuit  Court),  and  it  asked 
additionally  that  the  court  dismiss  the  certiorari  proceeding  in  the 
light  of  the  judgment  of  January  9,  1962.   On  May  7,  1962  the  trial 
court  found  that  the  corporate  defendant  was  in  possession  of  the 
car  pursuant  to  a  writ  of  attachment,  that  no  storage  charges  were 
due  defendant,  that  judgment  in  the  amount  of  $451.21,  together  with 
court  costs,  had  been  rendered  against  plaintiff  and  was  unpaid, 
that  plaintiff  tendered  the  sum  of  $451.21,  plus  costs,  in  open 
court,  in  accordance  with  the  judgment  due.   The  court  ordered  that 
the  corporate  defendant  return  possession  of  the  car  to  plaintiff 
within  five  days  from  the  date  of  the  order  pursuant  to  the  tender 
of  money  in  open  court;  that  no  storage  charges  or  attorney's  fees 
be  assessed  against  plaintiff;  and  that  the  tender  of  $45l<,21  and 
costs  be  held  by  the  clerk  of  the  court.   On  May  7,  1962  plaintiff 
deposited  her  tender  of  $451.21  with  costs  with  the  clerk  of  the 
court.   The  corporate  defendant  is  still  in  possession  of  the  car 
and  still  refuses  to  comply  with  the  order  of  court  to  release  it 
to  plaintiff.   It  appeals  from  the  order,  and  has  filed  a  supersedeas 
bond  which  was  approved  by  the  court  on  June  5,  1962. 

Although  this  suit  is  treated  by  the  parties  as  a  replevin 
proceeding,  it  is  in  fact  an  action  of  detinue.   The  common-law 
action  of  detinue  differs  from  statutory  action  for  claim  and 
delivery,  or  replevin,  in  that, in  the  former , possession  of  the 
property  is  not  sought  by  or  given  to  the  plaintiff  pending  the 
action,  whereas, in  the  latter, the  plaintiff  may  claim,  and  upon 
compliance  with  statutory  provisions  be  awarded,  possession  at  the 
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coiranencement  of  the  action.   The  trial  judge  evidently  treated  the 
action  as  in  detinue  because  he  found,  after  trial,  that  the 
corporate  defendant  rightfully  held  the  auto  under  the  attachment 
and  that  plaintiff  owed  defendant  $451.21  for  services.   In  this 
instance  it  is  conceded  that  $451,21  is  due  Keeneyville  Garage  for 
repairs  made  on  plaintiff's  car,  and  this  amount  is  on  deposit  with 
the  clerk  of  the  Circuit  Court.   The  corporate  defendant  is  at 
liberty  to  collect  this  amount  whenever  it  chooses  to  do  so  on 
condition  that  it  return  the  car  to  plaintiff -owner. 

This  entire  controversy  arises  over  the  refusal  of  the 
court  to  allow  storage  charges  and  attorney's  fees.   There  was  no 
proof  with  respect  to  the  storage  of  the  car  either  as  to  the 
reasonableness  of  the  charges  claimed  or  the  length  of  time  that  the 
car  was  stored,  and  there  is  no  statutory  provision  for  the  allowance 
of  attorney's  fees  under  the  circumstances  of  this  case. 

Accordingly  we  hold  that  the  trial  court  properly  denied 
the  corporate  defendant's  claim  for  storage  charges  and  attorney's 
fees;  and  in  all  other  respects,  as  well,  the  order  of  the  Circuit 
Court  is  affirmed. 

ORDER  AFFIRMED. 

BRYANT,  P.J.,  and  BURKE,  J.,  concur. 
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ANTHONY  W,  ROSINIA  and 
ANNE  E.  ROSINIA, 


4£ir4 


Plaintiffs -Appellants 


G.A.  BROWN  and  J.W.  KERR, 
Individually  and  d/b/a 
BROWN  AND  KERR,  Partners, 


APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO 


Defendants-Appellees . 
MR.  PRESIDING  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT: 

This  is  an  appeal  from  an  order  of  the  Municipal  Court 
of  Chicago  entered  on  February  8,  1962  vacating  default  judgments 
of  November  10,  1961  and  November  14,  I96I  entered  against 
defendants  G„A,  Brown  and  J.W.  Kerr  respectively „   On  June  6, 
1962  this  court  dismissed  a  previous  appeal  by  appellants  on  the 
ground  that  the  order  vacating  the  default  judgments  was  not  a 
final,  appealable  order  in  that  in  a  multiple  party  suit  a  court 
may  enter  a  final  order  against  fewer  than  all  the  parties  only 
upon  an  express  finding  that  there  is  no  just  reason  for  delaying 
enforcement  or  appeal.   (111.  Rev,  Stat.  Ch.  110,  §  50(2)),   The 
appeal  was  dismissed  because  Brown  and  Kerr,  Inc.,  an  Illinois 
corporation,  was  a  party  to  the  suit;  there  was  no  default 
judgment  against  Brown  and  Kerr,  Inc.;  and,  therefore,  an  express 
finding  that  there  was  no  just  reason  for  delaying  enforcement 
or  appeal  was  necessary. 

On  July  16,  1962,  the  lower  court  entered  an  amending 
order  that  there  was  no  just  reason  to  delay  enforcement  or 
appeal  of  the  order  of  February  8,  1962.   Since  this  has  been  done 
we  feel  that  the  order  of  February  8,  1962  is  now  a  final  order 
and  the  appeal  is  properly  before  us. 

The  motion  of  the  appellees  that  the  appeal  be  dismissed 
is  denied.   The  motion  of  appellees  for  reasonable  attorney's 
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fees  in  defending  this  appeal  is  also  denied.   The  general  rule 
is  that  damages  may  not  be  awarded  to  attorneys  for  defending 
an  appeal  unless  the  appeal  be  made  for  delay  and  not  in  good 
faith,   Minnesota  Mutual  Life  Insurance  Co«  v.  Link,  230  111. 
273,  82  N.E.  637;  Bradley  v.  Federal  Life  Insurance  Co.,  178  111. 
App.  524,   This  is  not  the  case  here.   Appellants'  default 
judgments  have  been  vacated.   They  believe  that  Section  72  of 
the  Civil  Practice  Act  has  made  those  judgments  invulnerable. 
They  have  been  denied  a  hearing  on  the  merits  of  that  contention 
once  for  lack  of  a  final  judgment. 

Appellants"  theory  of  the  case  is  that  the  court  lost 
jurisdiction  to  vacate  the  default  judgments  after  the  expiration 
of  30  days  except  by  a  good  and  sufficient  motion  under  Section  72 
of  the  Civil  Practice  Act  (111.  Rev.  Stat.  Ch.  110,  §  72),  which 
must  show  lack  of  negligence  and  a  meritorious  defense.   Appellees' 
theory  continues  to  be  that  the  default  judgments  of  November  10 
and  November  14  respectively  were  not  final  judgments  for  the 
purpose  of  triggering  the  30  day  limitation  of  Section  72  due  to 
the  fact  that  since  multiple  parties  are  involved  in  the  litigation 
the  default  judgments  of  November  10  and  14  were  not  final 
judgments  without  an  express  finding  "that  there  is  no  just  reason 
for  delaying  enforcement  or  appeal"  under  Section  50(2). 

The  judgments  were  not  final  when  vacated  because  the 
court  adjudicated  the  rights  and  liabilities  of  fewer  than  all  the 
parties.   The  amending  order  of  July  16,  1962  does  not  affect  the 
validity  of  the  order  of  February  8,  1962  vacating  the  default 
judgments  because  when  the  order  of  February  8,  1962  was  entered 
the  court  had  plenary  jurisdiction.   See  Section  50(2)  and 
Section  50(6)  Civil  Practice  Act,   The  thirty  day  period  under 
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Section  50(6)  did  not  begin  to  run  until  July  16,  1962;  when  the 

amending  order  was  entered „ 

In  the  case  of  Ellman  v„  DeRuiter,  412  111.  285,  the 
Supreme  Court  dealt  with  a  similar  situation.   In  that  case 
defendant  was  defaulted  and  judgments  were  entered  against  him  in 
favor  of  plaintiffs.   More  than  thirty  days  after  the  date  upon 
which  the  judgments  were  entered   defendant  filed  a  motion 
supported  by  affidavits.   The  mistakes  of  fact  warranting  the 
affirmance  of  the  order  vacating  the  default  judgment  were  an 
erroneous  entry  made  by  the  docket  clerk  of  defendant's  attorney, 
and  the  fact  that  attorney  for  the  plaintiffs ^without  notice  to 
defendant  or  his  attorneys,  appeared  in  the  county  court  and 
secured  default  judgments  which  were  entered  against  the  defendant, 
There,  as  in  the  present  case,  counsel  for  the  plaintiff  without 
revealing  that  default  judgments  had  already  been  entered, 
represented  that  for  one  reason  or  another  he  was  not  ready  to 
proceed  upon  the  date  set  for  settlement  negotiations  (here,  to 
argue  motions)  within  the  thirty  day  period. 

When  Ellman  v.  DeRuiter  was  before  the  Appellate  Court, 
that  court  stated:   "However  lacking  in  fairness  the  conduct  of 
plaintiffs'  counsel  in  the  Municipal  Court  .  ,  .  may  have  been, 
such  conduct  is  not  ground  for  vacating  the  judgments  on 
defendant's  petition."   The  Supreme  Court  pointed  out  that  the 
Appellate  Court  decided  as  they  did  only  because  they  thought 
they  lacked  the  power  to  vacate  after  the  termination  of  the  30 
day  period  under  the  statutory  motion  which  has  been  substituted 
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for  the  writ  of  error  coram  nobis .   The  court  then  analyzed  the 

history  of  the  writ  and  stated  at  page  291: 

"Similarly,  common-law  treatises  do  not  mention 
fraud  or  excusable  mistake  as  sustaining  a  writ  of 
error  coram  nobis,  but  such  grounds  have  been  declared 
sufficient  to  support  the  equivalent  motion  in  the 
modern  practice  in  this  State  where  the  fraud  or 
mistake  has  the  effect  of  preventing  the  litigant 
from  making  his  defense.   (McKiernan  v.  Taylor  &. 
Lynch  Cartage  Co.,  263  Ill„  App„  657;  Smyth  v,  Fargo, 
307  111.  300.  )" 

In  conclusion  the  Supreme  Court  stated  at  page  293: 

'•While  there  was  no  duty  on  the  attorney  to  notify 
defendant  of  the  default  judgments,  fair  dealing  would 
require  that  he  inform  defendant  of  the  defaults  when 
the  question  arose  instead  of  pursuing  a  course 
calculated  to  keep  the  defendant  in  ignorance  until 
the  time  he  could  make  a  direct  attack  on  the  judgments 
had  expired. " 

The  trial  court  found  that  the  action  of  appellants  in 
continuing  the  date  of  hearing  on  November  28,  1962)  and  the 
failure  then  to  give  notice  of  the  outstanding  default  judgment 
was  sufficient  to  warrant  vacating  of  the  default  judgments.   We 
agree  with  the  position  of  the  lower  court. 

Lest  our  reliance  upon  but  one  case  seems  misplaced  we 

call  attention  to  Dann  v.  Gumbiner,  29  111,  App.2d  374,  decided 

by  the  First  Division  of  this  court,  wherein  it  was  stated  at 

page  380: 

"Since  Ellman  v.  DeRuiter,  412  III.  285,  we  believe 
the  pattern  of  liberality  in  vacating  default  judgments 
in  term  time  has  been  definitely  expanded  to  include 
proceedings  brought  under  section  72  [111.  Rev.  Stat.  1959, 
Ch.  110,  §72],  to  set  aside  default  judgments  entered  more 
than  30  days  prior  to  the  filing  of  the  petition  to  vacate 
such  judgments.   All  prior  decisions  relating  to  proceedings 
of  this  character  must  now  be  reconsidered  in  the  light  of 
Ellman  v.  DeRuiter." 

Accordingly,  the  order  of  February  8,  1962  is  affirmed 

and  the  case  is  remanded  with  directions  to  proceed  on  the  merits. 

ORDER  AFFIRMED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS 
BURKE,  J.,  and  FRIEND,^,  concur. 
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